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JUDICIAL. 



ON STRICT CONSTRUCTION OF POWERS* 



Itis ess^tial to the pinre and peaceful administration of justice, that 
all its officers keep carefully -within the boundaries of th^ constitu- 
tional powers. Auxiliary to this, but not secondary in importance, is 
a due knowled^ of the leading subjects fixr their inquiry and decision. 
Attending to niese considerations anxiously, as we all ought, and the 
judicial tribunals of both tibe States and the United States are likely 
to perform their respective functions without jealousy or serious colh- 
sion ; and our beautiful system of double I^latures and double judi- 
catories — of political chedcs and constitutional balances — can move 
onward, notwithstanding their compUcated madunery , with a regularity 
and hannony scarcely surpassed by those of tiie revolutions of the plan- 
ets. What, then, are the general boundaries for you, as well as this 
bendi, in respect to constitutional power? What are the sacred limits 
established by the people of iHoe States, beyond which it is usurpation, 
or, at least, a dan^rous dereliction of duty, for any of us to pass ? 

They are, in bnef, that for most internal and domestic objects other 
courts and other juries have been organized in this country, and offend- 
ers in relation to those objects are not amenable to the tribunals of 
the Greneral €k)vemment. In our political system, those other tribunals 
belong to the several States, act within and for each of them, and any 
t^adency to encroach on their jurisdiction is justly watched over witn 
much jealouff^. 

Among the reasons for the great sensitiveness which most of our 

* A Charge to the Grand Jury, deliTered in the U. & Circuit Court, in 1845. 
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10 STRICT CONSTRUCTION OF POWERS. 

population entertain concerning State rights, on this and all suhjects, is 
the fa/ct that the people, through the States, and not the General Gov- 
ernment, are the or^inalsourceof all power in this country; that they 
thus made the General Government, and not the General Government 
them, and that they granted to the General Government only certain 
limited powers, and expressly retamed all others to themselves. The 
State institutions, including uieir judicial tribunals, are likewise nearer 
to the community, and mingled more with their every-day life and 
business. Thev also came into existence, generally, at an earlier date, 
and have been longer tried, and are better known. They relate usu- 
ally to what is dearer, as well as nearer, to individusJs, and more 
imperative in demands for protection against violence and crime ; being 
private relations of parent and child, master and servant, and that con- 
secrated union of husband and wife, which has, by its improved purity, 
been one of the greatest instruments in advancing modem civilization. 
They gather into their embrace, likewise, the altar, no less than the 
hearth, — the institutions of religion, some of the duties it inculcates 
and the crimes it forbids, and the rights of freedom of conscience 
which are here guaranteed. They include, in ordinary aflGurs, under 
the State constitutions and State laws, also much of the wide domain of 
public morals, public education, security in most cases of property as 
well as person, protection of character, and a vast vmety of other 
topics connected, in that sphere, with the support of political rights and 
public liberty. In respect to all these, therefore, so fiu* as pbced in 
other hands, we must not, because we ought not to, interfere ; but, on 
the contrary, while forbearing to encroach on the jurisdiction of others, 
it becomes us to be vigilant over everything clearly intrusted to us by 
the constitution and laws — over everything which depends chiefly for 
safety on our labors and our oaths. 

What is so intrusted? In a confederated government, like ours, 
foreign and exterior relations, with the protection of the persons and 
propnerty embarked under them, can always be more appropriately 
administered by some general or central power, acting only for the whole, 
and acting principally on matters which concern the whole. That cen- 
tral power exists in this country, and most of its judicial functions are 
confided to us. The very nature and object of such a power indicate 
the extent, no less than the general design, of our duties under it. 
Within the range of your inquiries, therefore, will be found most of 
the offences against foreign and exterior business and rights, and also 
most of the offences against the constitution, laws, government and 
institutions, formed to protect that business and those rights. Without 
authority to punish offences against these various institutions of the 
General Government, as well as the persons and property of our 
citizens exposed abroad, the whole central authority would become 
stripped of efficiency and independence. It could not protect the vast 
foreign commerce placed under its guardianship, or its own rights, or 
even its own existence. It would become the derision of offenders. 
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STEICT CONSTRUCTION OF POWBBB. 11 

It would not be a govemment, but a mere appurtenant to a govern- 
ment, and the footl^ of factions. Our &thers were too well read in 
historj to leave so incomplete the great fi^bric reared here on the ruins 
of kinglj power, after the Revolution. Hence the old Confederation, 
which was at first sustained bj means of the enthusiasm of a civil war, 
soon, in the calm of peace, developed a want of self-stren^ and self- 
support, no less than energy to command respect abroad, wat required 
the additional powers which were afterwards embodied into the general 
constitution, and under which, and the various acts of Congress since 
passed, we are now acting. Your duties, then, extend, first, to the pro- 
tection of the govemment formed under that constitution ; next, to the 
protection of l£e people under it, so far as amenable to its provisions ; 
then, with like limitations, of the property under it; and fimdly, of all 
the various and important rights shielded by that sacred compact, or 
by the acts of Congress which have been passed in conformity to it. 
But, as a grand jury, you are to do this only through the penal 
code ; because civil remedies and redress belong to other ministers of 
the law than yourselves. You are to yield this protection, also, only 
so far as that penal code is placed under the jurisdiction of this court ; 
because, in other respects, all proper reUef can be had elsewhere. The 
United States courts have a limited jurisdiction; and hence, according 
to Chief-justice Ellsworth, instead of presuming all cases within their 
jurisdiction till the contrary appears, we are to presume *' that a cause 
is without their jurisdiction till the contrary appears." 

Such, then, are the general outlines of the boundaries of our constitu- 
tional powers. Let me enjoin you to respect the limitations imposed 
on us, as they come firom the great fountain of all power here, whether 
poUtical or judicial. We are sworn to obey them, and they can be 
changed or enlarged only by tiie sovereign sanction of those creating 
them. At the same time, allow me to enjoin that you sustain in due 
vigor the grants coming &om the same source, as they are equally high 
in origin, equally important to the whole in certain great exigencies, 
and are therefore equally to be respected, upheld and enforced. 

I do not propose, on tiiis occasion, to enter minutely into a definition 
and analysis of all the differ^it crimes over which you tiius possess 
cognizance ; but it must be manifest that the first duty of every grand 
jury, in the courts of the United States, is to inquire if the United 
States themselves have been assailed, and their General Grovernment 
endangered by any traitorous designs. Not only the existence of this 
judicial tribunal itself, but all that we hold valuable in war or peace, 
whether through commerce with foreign nations, or friendly intercourse, 
harmony and improvement, between almost thirty independent States 
comprising our vast confederacy, depends much on the preservation of 
that government with all its rightful powers, and more especially on 
the vigorous continuance of its hallowed union. Treason against the 
United States is therefore punished by death. Under the constitution, 
it *' shall consist only in levying war against them, or in adhering to 
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12 STBIOI COKSTRUCnOK OF P0WEB8. 

their enemies, giving them aid and comfort." Onranoeetors had suf- 
fered so much under construcdye treasons, and arbitrary persecutions 
for such felonies, though never meditated, that they hastened, in the 
constitution itself, to swe^ off the whole of them, wiUi all their barbar- 
ous confiscations and attainders of innocent blood in their posterily ; 
but still inflicted, as was right, the highest p^oalty in our system on 
any overt acts, tending to subvert by violence me very government 
which helps to protect so much that isdearathomeandabrcMid. Ipass 
by all the details of the kind and quantity of testimony necessary to 
constitute levying war, or giving aid and c(Mnfort to the enemies of the 
United States, as well as many other particulars bearing on the subject ; 
because you will have the advice om these points of the learned coun- 
sel for the government, in case any complaint of treason comes before 
you, and because the details would be uninteresting, if not useless, 
when, as now, no such complaint is likely to be presented at tiiis term. 

Indeed, it is a cause oi much gratitude to Providence that this 
offence has very seldom been attempted, in any portion of our country. 
The General Government having be^ formed with deliberation and full 
discussion, rather than in haste, and by the people and States them- 
selves, and not by others for ibem, — naving becoi voluntarily chosen, 
not imposed by domestio or foreign violence, — having been designed for 
their interests at large, and not to advance the ambitious ends of a few, 
whether demagogues or usurpers, — bang open to speedy, peaceful, and 
lawful amendments, instead of resting like an iron incubus on the 
people, unchanged and unchangeable, forages, — little justification has 
ever existed for many alterations in its structure, and none for resorts 
to violence against its operations. Hence it is, that, in the half-cen- 
tury of its mild and beneficial operaticm, only one or two instances 
have occurred of a necessity to rally the public strength against sup- 
posed d^gns to overthrow the government by force. 

Not in all of these have the projectors aimed at that catastrophe ; and 
whenever they have, in any case, escaped conviction on tedmical 

g'ounds, the infamy attached to them has been almost equal to what 
Hows plenary conviction ; and it is fortunate that, under the purity 
and patriotism of our population, and their devoted loyalty to republi- 
can institutions, the attempted subversion of those institutions in any 
way, even without violence, is most abhorrent to popular feeling and 
public opinion, and is generally regarded as little less culpable, in the 
court of conscience, than actual force against the government, or giving 
direct aid and comfort to our enemies. 

Another like offence consists of misprision of treason, which is the 
having knowledge of a real treason, and concealing it firom public expos- 
ure and prosecution. One in some respects similar is the carrying on 
correspondence with a foreign government to influence it against our 
own and to defeat its legitimate measures. 

The counterfeiting of our public coin is another crime indictable by 
you ; and it is punishable also to pass any debased coin of the kind 
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STRICT CONSTRUCTION OF POWERS. 13 

which is made by law current in the country, or to import any not so made, 
if in common use, and if imported with an intent to deceive or defraud. 

Embezzlement of the public money has, of late years, very properly, 
been made a crime ; and its punishment rigidly enforced against ofibnd- 
ers will prove a very great additional security agamst de&lcations. 

Robbery of a mail-carrier of any part of the public mail is another 
aggravated offence. So is the detention, or opening, or destroying, of 
any letter in the pubUc mail, by a person employed in any part of the 
post-office establishment. And if any such person take money, or 
bank-notes, or other writings of value, from any such letter, the offence 
is of a still deeper dye, and justly punished with greater rigor. 

All of these violations of the security of one of the important public 
institutions of the General Government, and of the sanctity of mivate 
correspcmdence, are offences within your cognizance ; and are so hostile 
to the safety and facilities of epistolary intercourse, whether social, 
political or commercial, that ex^nplary punishment should be promptly 
visited on all ofienders of either class. Nor, in this country, under 
the reign of laws protecting equally low and high, can it be tolerated 
that the confidence of private correspondence may, in a period of peace, 
be violated with impunity by those in power, under the dangerous plea 
of State necessity, as seems to be countenanced in some other govern- 
ments, though at the expense, justly, of much public censure, and the 
scoff and scorn of all that is honorable in private life. 

Another crime which it is your province to indict, and which, unhap- 
pily blackening the annals of all ages, endangers the lives no less 
than the property of our citizens, is Piracy, The unholy lust for 
money, in uneducated minds, and in others not accustomed to the con- 
stant restraints of sound morals and wholesome laws, sometimes over- 
comes all respects for ^^ right of property, and even the sacredness of 
life ; and when this passion happens to find a theatre for action more 
protected from punishment by great distance and the lonely waste of 
oceans, it is apt to exhibit greater depravity, and lead to the darkest 
tragedies. Hence, in such positions, it is punished with greater sever- 
ity, in order to check more effectually its outbreaks under those feebler 
restraints. And hence, what would be robbery only on land, if com- 
mitted on the high seas, becomes piracy, and is punishable with death. 
Indeed, it is an offence und^ the law of nations, independent of 
particular statutes, and its perpetrators are regarded as the enemies 
of the whole human race. 

Piracy, under our acts of Confess, consists, firstly, in the commis- 
sion on the high seas — or any waters out of the jurisdiction of any 
particular State — any offence, which, if committed on land, within a 
country, would be punished by death. Next, it may be committed by 
feloniously running away with a vessel, or voluntarily surrendering it 
to a pirate. So it may amount to piracry', if any seaman lay violent 
hands on his commander, to prevent his fighting in defence of his ves- 
sel ; or commit a revolt in the ship. i 

VOL. n. 2 
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14 STRICT CONSTRUCTION OF POWERS. 

Finally, with a view to break up the traffic in human blood, and 
afford an opportunity for education and the arts, Christianity and com- 
merce, to improve the condition at home of the wretched African, as well 
as leave those in bondage here uncontamina.ted by new importations of 
ignorance and paganism firom abroad, and thus gradually to be advanced 
in morals and privileges, under a humane and Christian civiUzation, 
till they can be emancipated with safety among ourselves, or returned 
usefully to gladden the wilderness of their native land, the prosecution 
of the slave trade has for many years been punished in this country as 
a piracy. To constitute this last offence, there must be a seizure of 
some person abroad, negro or mulatto, with a view to make him a slave ; 
or a receipt of such person on board of a vessel with an intent to carry 
him or her into slavery, or some aid given to confine, or transport, or 
land, or sell such person as a slave. But, in any of those events, 
whether the vessel be owned by foreigners or citizens of the United 
States, the acts are equally culpable, and capitally punished. 

All interest or connection with this foreign slave trade is not, how- 
ever, considered equal in moral turpitude, or evil tendency ; and Con- 
gress has, therefore, graduated the degree of the crime, and of the pun- 
ishment, according to the nature of the offence. But, when not a 
capital offencej it is still unlawful ; and indictable by you, and punish- 
able with fine and imprisonment, if any one serves voluntarily onboard 
a vessel of the United States employed to transport slaves from one 
foreign place to another. So is it to be voluntarily engaged in the 
slave trade in a foreign vessel. Because both of these acts may tend 
to increase the trade, and are often so hard-hearted and inhuman in 
their chara<3ter as to have been long prohibited by acts of Congress. 

The anxiety of our government has been such to suppress this unholy 
trade, and the dislike of our people is justly such to the degrading 
search, of American ships by foreign powers, that a large armed force, 
in addition to these severe penalties, is now maintained on the Afri- 
can coast,' to cooperate in preventing the trade under the American flag. 
We had no part or lot in originating a commerce so odious. Our 
fathers remonstrated against its introduction. Those abroad who cen- 
sure us most for its evils have offended most in causing them. A 
large portion of this country has already rid itself of the distasteful 
fruits of it ; and this, not by fanatical rashness, nor by a breach of the 
spirit or letter of the constitution, but by voluntary and rightful legis- 
lation, through each State for itself, and for its own people. In due 
time, by stopping the fountain-head of slavery, through the power 
expressly granted to Congress to prohibit further additions to it from 
abroad, fearlessly, and honestly exercised, as this power has been and 
should continue to be, with other lawful means, which it is not perti- 
nent now to detail, the country will be enabled gradually to purify, as 
well as diminish, the corrupt waters that have flowed from this foun- 
tain, and, it is hoped, ere long to return most of them to their native 
source. 
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It will be a lasting glorv to our institutions, if all this should be 
accomplished without violating the sacred compromises of the constitu- 
tion, or endangering pubUc st^ety, though by means slow, I admit, and 
seeming slower here, under the ardent impiuses of our free principles, 
than they really are, when compared with the progress of other ages 
on like subjects. But they are sure means, and tend neither to sub- 
vert the Union, — that holy ark of safety to the republic, — nor alienate 
brethren who, in revolutions and wars, and adversity of all kinds, no 
less than in peace and prosperity, have embarked together their desti- 
nies, and held on feithfiilly to the pledge for security to each others' 
rights — of each others' " fortunes, lives, and sacred honor." 

There is another class of offences committed abroad whose punish- 
ment is within your jurisdiction. It includes ordinary revolts on 
board American ships, on the one hand, and, on the other, forcing, with 
mah'ce, and without justifiable cause, any of our officers or seamen on 
shore^ and leaving tiiem behind in any foreign port or place. Great 
vigilance in ferreting out and punishing 1x>th of tiiese crimes is 
demanded, as well, on the one himd, to protect the hardy and honest 
seaman from oppression while o^cmk^, as, on the other, to enable the 
commanders of vessels to preserve due subordination, and save from 
shipwreck and destruction the valuable property and Uves intrusted 
to their charge. It includes, likewise, setting on fire our vessels of 
war, or wilfuUy tjasting away ships belonging to citizens of the United 
States. Outrages of this description, whether committed on the high 
seas or at home, are alike punishable here. 

Without deeming it necessary, at this time, to enter more at large 
into. the character of these crimes, I shall next invite your attention 
to a catalogue of offences resting on another peculiarity in our politi- 
cal system 

In the multifarious concerns of the General Government, it is 
obliged to have forts and navy-yards, arsenals and magazines, hght- 
houses, and other similar establishments. - Over most of these it has, 
and must have, exclusive jurisdiction, in order to fulfil efficiently the 
great ends contemplated in their formation. A like jurisdiction it 
has over our vessels, whether mercantile or naval, while abroad under 
the American flag. It follows, then, that, having this jurisdiction, it 
must punish the various crimes committed within it, or they will be 
likely to go unavenged, and lead to unbridled and atrocious licen- 
tiousness. Hence, for most of the offences committed in such places 
against the person or property, penalties have been imposed by Con- 
gress ; and it has become your imperative duty to aid in enforcing 
them. Thus, murder, or arson, or burglary, larceny or forgery, per- 
petrated within those places, are crimes ; and crimes that, happening 
within our jurisdiction, will, by you, in the beautiftd Saxon idiom of 
your oath in some States, be inquired of " without fear, favor, affec- 
tion, or the hope of reward," on the one hand, and, on the other, with- 
out the indulgence of either " lucre or malice." Let him, then, who 
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there kills, with malice aforethought, any one who bears impressed on 
him the Divine image, — who there bums his neighbor's dwelling, in 
the hours of darkness, — him who there breaks into the sanctuary of 
one's house, to steal, under the shadow of night, — or feloniously takes 
property, or resorts to fitlsifications of writings to obtain what is not 
his own, — let all such, within reach of your examinations, be made 
to learn that acts like these are not to escape condign punishment, 
when committed within the jurisdiction of the United States, any 
more than when within that <rf a single State. 

There must be, also, under the central government, which collects 
and disburses so many miUicms of revenue, numerous oflBcers, and 
numerous provisions imposing taxes in one form or another. The 
resistance to those, or other officers of that government, in the due dis- 
charge of their duties, as well as the evasion and breach of the reve- 
nue laws, may sometimes be of so flagrant a character as to come 
within your cognizance ; and whenever they are, however unpopular 
such officers sometimes become, and however objectionable, at times, 
may be some of the legal provisions duty requires them to execute, 
yet the reign of the laws, and the maintenance of public order, de- 
mand that prompt punishment be inflicted. The bribery of any of 
those officers is another dangerous offence, striking at the root of every- 
thing virtuous or just in official life, and poisoning the very fountains 
of purity, whether in civil, political, or judicial station. Wherever 
detected, it should receive immediate exposure to pubUc in&my ; and 
this, both in him that gives, and him that takes, the wages of sin. 

Extortion in office is another corruption, which sh^d be visited 
by your reprobation, wherever committed by those who have thus 
betrayed the confidence reposed in them by the Greneral Government, 
and perverted official power into the oppression and plunder of the 
community. 

Nor can you do this with success, or we aid you in vindicating the 
offended majesty of the laws, on any of these violations of pubUc 
duty, imless our inquiries can be assured of reaching the truth, 
through the severe prosecution of every species of perjury which may 
be committed in the judicial investigations of any of the tribunals of 
the Greneral Government. The evils lix)m false swearing can hardly 
be over-estimated. In vain may you seek to probe guilt, — in vain 
may we strive to uphold the constitution and laws, and protect inno- 
cence, as well as punish crime, — in vain may character and property, 
and even life, try to exist secure, under the shield of constitutions and 
laws, — if those who publicly appeal to God for witness to their truth- 
fulness are allowed to commit perjury with impunity, and, unprose- 
cuted and uncondemned, to set that CKxi at defiance, and thus disregard 
every solemn sanction of religion, as well as of social trust and legal 
dutv. 

After these suggestions, gentlemen of the grand jury, I do 
not deem it useful to detain you longer with remarks on any other 
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STRICT CONSTRUCTION OF POWERS. 17 

portions of the criminal code of the United States. I have said 
enough to direct your attention to the most important subjects, and, it 
is hoped, to commend suflSciently to your intelligence, ptriotism and 
integrity, the interests of the government, as connected with the sev- 
eral matters belonging to your cognizance. I am conscious that your 
zeal to uphold the laws and pubuc order will be found equal to our 
own, and to any emergency which is likely to arise. Your interests 
at stake under our system of jurisprudence are great as those of any 
class among us. !Nor have I any doubt, under the educated a^i 
moral influences that predominate generally in this country, you will 
prove as responsible and fedthful as any to your official obligations. 
At the same time, gentlemen, it is not to be concealed, that in a state 
of society fortunatdy so equal as ours, and under institutions most of 
us rejoice to find so liberal, firmness in the cause of truth, and right, 
and duty, is sometimes wanting. The fears of the good and the judi- 
cious often look more to a failure in the administration of justice from 
timidity, or temporizing with ofiences, than from ignorance, or wilful 
infidelity to duty. It is true, also, in connection with these fears, 
that the Christianity of modem times cooperates with the great exten- 
sion of commerce and learning and civilization over the world, to pro- 
duce milder codes of criminal law, and more humane punishments ; 
and Americans, in their rapid as well as reforming progress on all 
this, are, and should be, the last not to feel duly their genid influences. 
Yet those influences need not, and should not, disarm us in the punish- 
ment of guilt. Reason and experience, enlightened, as here, by our 
superior systems of teaching and training, and strengthened by the 
wider difiFiision of sound morals and higher responsibilities among citi- 
zens, who, like ours, rule so much more than they are ruled in every- 
thing around them, will convince all that we must take heed to our 
peculiar position, and leave no honest effi>rt untried to counteract the 
evil indulgences and forbearances that might otherwise flow from it 
They unite to urge on us the paramount duty in the administration 
of ours, as of every criminal code, — that the less severe are its penal- 
ties, the more invariably and unMteringly ought they to be enforced, 
wherever guilt is clear; and that, in tne pursuit of such a policy, 
shall we alone be enabled to make the greater certainty of punishment 
compensate or atone for its greater lenity. 

Impressed duly, I trust, with considerations like these, gentlemen, 
you will please to retire and enter upon your official inquiries. 

VOL. II. 2* 
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DUTY QF ENFORCING OBJECTIONABLE LAWS UNTIL 
REPEALED.* 

Gentlemen of the Grand Jury : — On a former occasion, I took 
the liberty to invite the attention of your body to some of the excuses 
or apologies which at times tempt jurors, no less than judges, to be 
remiss in enforcing the penal code with due certainty. I seize on this 
opportunity to add a few more illustrations of this subject. For it is 
only by discussion, only by looking the real evil in the face, that it can 
be dispelled, or even mitigated. One of the peculiar dangers, not 
before considered, to which jurors as well as judges are exposed, is the 
uvpopularity or obnoxumsness^ from any cause, of any particular 
law which has been violated, leading us, at times, on that account, to 
be timid or unfaithful in enforcing it. 

This occurs from the law being out of fevor, not merely because of 
some severe penalty attached to 3ie breach of it, but the subject-matter 
being a delicate or offensive one — such as the revenue or taxation, or 
an embargo or post-oflBce regulation. A little reflection must, however, 
convince all that the duty imposed on both you and us is not to execute 
the laws of the land as to one subject rather than another, any more 
than as to one person, or one class of persons, rather than another, or 
as to those of one creed rather than another, or one color instead of 
another. 

While we, in one sense, in our respective spheres, are holding the 
scales as well as sword of justice, in humble imitation of the Divine 
Judge on high, is it possible that we can be justified in pursuing any 
different course than is believed to govern His all- wise dispensations ? 
— to let law, as law, reign supreme, reign equally over all, and as to 
all things no less than persons ; and, till it is changed by the proper 
authorities, not to interpose our individual caprices, or fancies, or spec- 
ulations, to defeat its due course and triumph. 

There is also much less justification here than in some countries to 
disregard laws when disliked ; because we can, under the universal 
suffrage enjoyed here, otherwise help legally to change or annul them 
by our votes. We thus helped to make them, and they are not forced 
on us by despotism or minorities, as in some governments. Change 
them when you please, then, as citizens and legislators, by means of 
free 8ufi5^e, of persuasion and majorities ; but as jurors you have 
sworn to obey them till so changed, and ought to stand by them then 
faithfully, to the last moment of their existence. 

We are safest, in our capacity of public officers, to always walk 

♦ Charge to the Grand Jury of the U. States Circuit Court, 1847. 
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8tead&st in the path of our duty to execute the laws as they are, 
while others, who may malce or retain bad laws in the statute-book, 
are answerable for their own wrong. If they preserve laws on the 
statute-book which are darkness rather than light and life to the 
people, theirs is the &ult. In some cases, also, where we think the 
existing laws and punishments are wrong, and hence venture to 
encourage others in disobedience by neglecting to indict and punish 
offenders, it should make us pause and halt, when it is remembered, 
it may turn out that we, ourselves, may not be exacdy Solons or 
Solomons in these respects, nor quite so much wiser than the laws 
themselves as sometimes we are hastily induced to suppose. It would 
be a great public misfortune, if these two crimes should be ccmimitted, 
rather than one : the first by the breaker of the obnoxious law, and the 
second by the public functionary, who allows the real offender to escape 
unpunished. If, for instance, without looking to the experience of all 
ages and the necessities of the case, we should not punish a seaman as 
we ought who piratically runs away with a vessel placed in his trust, 
or who commits a revolt under the paternal though severe disciphne 
of his commander, or who sets fire to his vessel in me lonely wastes of 
the ocean, endangering, by example, millions on millions of property, 
and thousands on thousands of lives, by the most cruel and horrid 
burning alive which imagination can paint, and this cmly under some 
slight provocation as to food and labor, — if we should neglect our 
sacred and imperative duties, merely because, in our individual opinions, 
that which is allowed by law is not the most eligible course, and that 
parents, and those standing in their places, must spare the rod, how- 
ever disobedient the child ; — or, if we hastily believe, because we live 
under a wise and glorious democracy for adults, there is to be no sub- 
ordination by minors, or apprentices, or seamen, or soldiers, but all 
things are to be decided by each for himself, and the child punish the 
parent, the sailor discipline the captain, the militiarman or soldier issue 
orders to his general, — and if we attempt to act as if all this was legal, 
rather than what our fathers and our country and Divine revelation 
have duly upheld as law, we may learn, too late, that such a course is 
disorganizing, destructive to all the best interests of society here, and 
the best hopes hereafter of those who inconsiderately indulge in it. 

Notwithstanding this, we may well sympathize, and often must, 
with suffering in a thousand shapes. We may properly feel indig- 
nant at oppression of every kind, mental as well as physical. And no 
sound principle, human or Divine, requires us, as freemen and as 
citizens, to approve what our reason and conscience condemn, whether 
in ordinary cases, individual instances, or in those great struggles of 
right which have filled history with victims to political oppression, and 
martyrs to bigotry and intolerance. 

But the mode of disapproving, the mode and time of resisting, all 
we condenm, should be right and legal, and in an appropriate capacity. 
Extreme measures can be resorted to properly only as citizens, and 
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after all others more moderate and appropriate are first tried and fail. 
Extreme remedies, too, are justifiable only by citizens or legislators, and 
for extreme evils, and on occasions suitable. Hence, if a wrong happens 
to exist in some laws, it can never be a justification, with jurors or 
judges, to commit another wrong, and much less a crime. On the 
contrary, considerations like these should be an incentive to us, in our 
present capacities, to redress every species of offence in our power 
legally ; and to protect those who have suffered, rather than the aggress- 
ors, so as to tempt the feeble and poor and oppressed to seek such 
regular redress here, rather than take the law into their own hands, 
interested and rash, and become themselves executioners, no less than 
judges and parties. 

Miserable must be the fate of that community where the ministers 
of the law are themselves disposed to disregard it, — to aid, countenance, 
and shield its violators. If the agents of the law are to oppose it, 
unless in justifiable revolutions, — if the great interests of society are to 
be wounded and sacrificed by those who are appointed to become their 
sentinels or protectors, — government will become a curse ; and justly 
may we, as a people, instead of being the envy of the world, become 
the scoff and scorn of all in it that is intelligent, and civilized, and 
pure ; and this, whether such a betrayal of piiblic trust springs from 
the delusions of felse philanthropy or fanatical prejudices, no less 
than when it arises fi:x)m unbridled licentiousness. 

It is the more unfortunate when the want of stead&stness, uniform- 
ity, and fortitude, or unfiadtering courage in the execution of the 
laws, is common: because those qualities are not only necessary to 
insure an equal administration of the laws, but are indispensable to 
the general safetv of life and property. For instance, everything is 
exposed, defenceless, unless all who would have self-government 
respected are not only firm in making the laws rather than caprices 
govern, and rather than the vagaries of any individual, but carry into 
judicial life the lion heart in favor of what is established by the people 
at large, in their constitution and laws. You must be in the court- 
room neither timid children nor weak women, but act worthy of 
patriots, or martyrs, and, before being swerved to desert duty and law, 
must perish at the stake, or die as a Roman senate in your seats. 
You must despise the clamor which would tempt you to become 
unjust, and must breast bravely the shock which prejudice or fiiction 
may give to unnerve you, and disarm your firmness, and undermine 
your deliberate judgments. 

You will find that your business in the halls of justice is no milk- 
and-water concern, to be turned away by tremulousness of the nerves, 
or hysterics, or tales of the nursery. But it is the lofty business of 
men, high-minded men, — is the great business of life and death, as well 
as of character and property, — and is to be properly performed only by 
those who dare do all that does become a man, though in the worst of 
times. 



Digitized by 



Google 



DUTY OP ENFORCING OBJECTIONABLE LAWS. 21 

There is no system nor safety in the administration of justice, except 
in such certain and inflexible adherence to established laws; estab- 
lished, too, by the people themselves, and not by despots or usurpera. 
The very idea of the law, in a constitutional repubUc, involves the 
requisite that it be a rule, a guide, uniform, fixed and equal, for all, 
till changed by the same high political power which made it. This is 
what entitles it to its sovereign weight And it is such laws, so made 
and so upheld, which it is our imperative duty to sustain, rather than 
thwart or disregard. It is to maintain such laws, that all the great 
sanctions of Clmstianity and the eternal world urge on \is as public 
officers, would point out with warning dread, and demand from us by 
all the hopes, as well as terrors, of a future judgment. 

There are some minor excuses urged, at times, against executing the 
laws, which it may be useful to caution you against briefly, before 
closing. 

One is, that the accused belongs to our &vorite sect in religion, or 
our party in politics, or to our own peculiar neighborhood, or our 
clique in society. But such considerations, however powerful with 
the affections and passions, should never tempt us to neglect our 
duties. They never, unless under sudden and strong impulses, can 
influence the upright to &lsify the equal balance of the scales of jus- 
tice, and screen r^ guilt from punisuunent. 

On the other hand, the heretic in religion, as we may view him, 
the opponent in politics, the alien and the unfortunate stranger, 
cannot ever be entitled to less justice, to less protection, than others, in 
character and life. It would be a foul reproach to us, if our liberal 
institutions should not be sustained in shielding as they do equally, in 
life and property, while performing their duties as good citizens, all 
reposing under their wings, whether the Catholic or Protestant, the 
bond or the free, the Jew or the Gentile, the Jrishman or the Swiss, 
the whig or democrat, the abolitionist or friend to the constitution aa 
it is, the man or the brother, whether bom on this or the other side 
of the Atlantic, on this or the other side of the Hudson, or Missis- 
sippi, or the Rocky Mountains. 

Presumptions of guilt or innocence may sometimes be strengthened 
or weakened by the place of birth and mnd of education and associ- 
ates a man has grown up with ; and good character may at times in- 
terpose, and justly save, under suspicion, one who is accused of crime 
on slight circutoistances. And a notorious badness of character, a 
life unhappily spent among convicts and pirates, may tend to strength- 
en the presumpticHis derived from other proof. And both of l£ese 
are, at times, in evidence in the case. But it is never safe nor legal to 
rely on them alone, either in indicting or convicting ; and much less is 
it ever safe to indict or discharge solely on account of differences or 
coincidences in faith, or opinion, or profession, of any kind whatever. 
Bemen^r, that all gaze upon one earth, sun and ocean, — all have one 
revelation, one God, one judgment hereafter, one hope, one eternity. 
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All, then, should be equally treated with justice here, as we wish to be 
treated so ourselves hereafter. Without some such rule, and a steady 
adherence to it, the rights of each will be measured by the passions 
and prejudices of others, or by their whims and tyranny. And, in 
such an event, a single Turkish cadi to try and condemn would be 
better than two or twelve or twenty such cadis, as it would be much 
cheaper, and no more oppressive. 

Everything would thus become vague, where all should be fixed; 
everythmg uncertain, where all should be known and clear. Laws, 
instead of being written on stone, would be traced in sand; and the 
guilty would escape, not by not being proved guilty according to law, 
but by weakness or wickedness in the judicial tribunals where criminals 
are proved to be guilty, and ought to be so punished. 

Again, we must not lay the flattering unction to our souls, that 
because, by some possibility, there may not be guilt, we can rightfully 
discharge as if probably there was no guilt; or because, in a few 
cases among the myriadb in the long tracts of time, convictions may 
have happened firom perjury, we can rightly acquit, at any time, with- 
out suflScient evidence of perjury. 

Under any of the numerous fallacies sometimes urged and yielded 
to in criminal trials, to say that the accused may possibly be innocent, 

— that he may possibly be criminated by perjury, — that he possibly 
may have done the wicked deed when las senses were steeped in for- 
getfulness by sleep, or peradventure done it from madness rather 
than badness, under the noidous influence of some sudden insanity, 

— or that the death may possibly have occurred at the moment by 
some insurmountable accident, some act of God, rather than by the 
apparent wrong and malice of the prisoner, — is to say what no juror 
nor judge can yield confidence to, if the testimony renders a different 
presumption the most probable. For, it is proto.bility on the testi- 
mony and the law that you are to follow, and not loose or fanciful or 
possible conjectures. The whole busmess of life is to be governed by 
probabilities, rather than possibilities, or the world would become a 
huge lunatic asylum. 

Probabilities, and not possibilities, are the general rule of action in 
society, fi:om the cradle to the grave ; and by none other can society 
move on, in any of its numerous ramifications, so as to insure indi- 
vidual usefulness or public safety. And if we do not punish where 
guilt is proved to be highly probable, we even abet it, encourage it ; 
we give renewed opportunities and temptations to crime, till despera- 
does, buccaneers and pirates, will make land and ocean red with con- 
flagration and blood, and the sun would go down, in clouds and dark- 
ness, on all that is glorious in our beloved country. 

Again, it is sometimes urged against agreeing to indict or ccmvict, 
that we have conscientious scruples on the subject. Respect, then, 
these, by all means, in the proper way and on the proper occasions. 
One mode is to consider of such scruples before we undertake offi- 
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ciaJly to execute all the laws. We should in advance inform our- 
selves whether we can conscientiously ftJfil what the obligations of 
our station demand. And if sincere tenderness of conscience presses 
on the heart and mind against executing some of the laws, it should 
lead us to decline oflBce, or resign, — not to neglect or disobey, while in 
office, what we have promised and sworn to perform. 

We should, in the outset, request an exemption &om fulfilling at 
all the duties of a station, a compliance with some of which seems 
to us a sin against God. Or, if a majority prove unaccommodating 
and inflexible against us, in matters which belong to the conscience, 
and where we cannot honestly submit, then it behooves those thus dif- 
fering from them, and thus suffering, not to violate the laws and the 
exactions of the majority in conformity with the laws, unless by jus- 
tifiable attempts at a revolution ; but rather to withdraw entirely from 
such a government, and emigrate, instead of doing what seems to us 
an offence against Heaven, and the well-founded scruples of an enlight- 
ened conscience. But, in all such cases, we must take special care not 
to indulge ourselves in considering an act as a sin which is only disa- 
greeable, or the result of onlv some prejudice, or caprice, or limited 
knowledge of the subject. And more especially must we heed this, 
if the thing to be done be, for instance, like the infliction of capital 
punishment, one which many of us, including myself, deem ill-judged, 
but still to be enforced while the laws demand it, considering that 
our pious fore&thers did not hesitate to inflict it in many cases, and 
when the Scriptures themselves allow it in certain instances, if the 
community choose to employ it. 

Nor can jurors generally be justified in refusing to execute laws 
from some refined scruples concerning their constitutionality. It is 
true that laws may sometimes violate the great charter of our liber- 
ties. But the presumptions are, that laws sanctioned by such intel- 
ligent, numerous and respectable members of society as compose 
our legislative bodies, are constitutionid, and, until pronounced other- 
wise by the proper tribunal, the judiciary, it is perilous for jurors 
to disobey them ; and it is tnSfling with their solemn obUgations to dis- 
regard wiem in any way, and on any occasion, from constitutional 
doubts, unless of the clearest and strongest character. Even the 
bench, whose peculiar province it is to settle such questions, can 
act only from such doubts, and are culpable if otherwise treating laws 
as unconstitutional. I propose to say no more, at this time, on these 
and kindred topics. They are not of the most agreeable character. 
But, like some unpalatable medicines, they may be none the less use- 
ful Self-study and self-examination are seldom in vain. 

It cannot but be good for us, gentlemen, to review, at times, and 
meditate on, considerations like those connected with our important 
duties. K done in a proper spirit, it must invigorate our resolves to 
do right. It helps to enUghten our footsteps some, where we must 
tread, to check any inadvertent or ill-advised wandering from the true 
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path, and to nerve our minds and hearts for the diflSculties of our 
responsible stations. 

Thus shall we, one and all, be more likely to escape any just 
reproaches in our official career ; and, so far as we are concerned in the 
government and laws of the American people, we shall pursue the 
best mode to transmit them to our posterity untarnished, and, indeed, 
in some degree, in a manner worthy the past, the present and the 
probable future, of our portion of the new world ; worthy, I hope, 
those exalted duties which seem to be allotted to our favored country. 



THE ENFORCING OF OBJECTIONABLE LAWS.* 



Gentlemen of the Grand Juky : — It often happens, in the dis- 
charge of your responsible duties, that some assistance can be given by 
the court. At times it may bo effected by explanations of the crimes 
within your cognizance, and at times by suggestions as to the general 
principles and general course of action wh^ should influence your 
deliberations. To understand these principles and that course of action 
aright, and to follow them with fidelity, is no less important than to know 
the extent of your official powers. On those powers, including tiie 
offences you are authorized to indict, I have formerly presented such 
information as seemed to me likely to be useful, and likewise some views 
concerning the kind of evidence to be required, in your inquiries. On this 
occasion, I shall take the liberty to add a few remarks on some of the 
general rules of action most appropriate as your official guides, and on 
the imperative duty of following where these rules plainly lead. One of 
these IS, that where guilt is clear, jurors should be inflexible in help- 
ing to make punishment certain. 

In all ages, no less than from Beccaria to Bentham, this has been 
the constant injunction of every sound jurist as to penal codes. In no 
other way can the rights of property and life be safe ; and, without 
safehr, they are without value. There is no other protection, except 
the daiigerous and doubtful one which a different course, by its uncer- 
tainty and license, will compel, for every individual to become hfe own 

♦ A charge to the Grand Jury of the U. S. Circuit Court ; delirered in 1848. 
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avenger — his own juror, judge and executioner, of what- he considers 
proper. If society and goyemment, and their public agents, who are 
chosen and paid to protect the rest, and to avenge the violated majesty 
of the laws, neglect their trust, and allow the guilty to escape wim 
impunity, what other resource can be left for self-preservation? what 
security can remain for thie hearth <h: the altar, — for conscience, prop- 
erty, and all political as well as civil rights, — ezcq>t the arm of each — 
feeble or strong, as accident may determine ? Laws thus become tram- 
pled on, society necessarily reverts to anarchy, all lies at the mercy 
of physical power, and life becomes a state of piracy, or unmitigated 
tyranny. 

To examine briefly some of llie lame ]q)ologies for such a dereliction 
of duty, will help, it is hoped, to dissipate them. The most usual ex- 
cuse for not enforcing ilie laws with uniform certainty is an opinion 
sometimes cherished by jurors, and even judges, that in particular 
cases they are not the best laws which might be made for the subject 
But a little reflection must convince men so well educated and so expe- 
rienced as yourselves, that it is no part ofyour du^, as grand jurors, 
to makeor to modify the criminal code. Tou are selected to help to ad- 
minister or execute that code, not to alter it And all must be aware 
that, in a free country, the duly to form or to correct laws is usually, 
by the constitution, intrusted to a difierent set of public agents from 
those who are to execute tiiem. Constitutions, therefore, beccHne vain ; 
political science, checks and balances, are vain ; vrise divisions and 
partitions of power, rather than all being monopolized, or despotically 
vested in one ofiSoer or class of officers, are utterly vain ; indeed, your 
solemn oaths to act according to the laws are vain, — if all these are to 
be disregarded by you, and no indictment found, when an ofl^ender is to 
be punished by a law which you deem, for any cause, inexpedient. 

The briefest calm consideration will show how censurable it must be, 
on account of a mere theoretical opinion like this, to refuse to enforce 
a binding public law, and allow a notorious criminal to -escape, and to 
repeat with impunity, in still more exaggerated forms, his depredations. 
By such a refusal, it will be seen, that you would not only neglect a 
duly which you haye voluntarily engaged to perform, but commit at 
least a moral perjury ; for you thus acquit, when the law which you 
have sworn to enforce condemns. In this way, you would not only 
become &lse to the most solemn obligations, both as citizens and pubhc 
officers, and set a vicious example to the rising generation, but bring 
disgrace on republican institutions, and on our common country. 

We, gentlemen, on this bench, would act alike culpably, were we 
also to usurp tlie province c^ legislators, and amend or unmsJce obnox- 
ious statutes ; or were we to travel out of the path of our duty, and 
decide what shall be, rather than what now are, the laws. 

When either juries or judges undertake to depart from the existing 
statutes, and virtually repeal them in a particular case, the course is to 
be reprobated, also, <m account of its sinister efect on others ; because 

VOL. u. 3 
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we then commit aggressions on tjie rights of others, we lawlessly seise 
on the powers of others ; and, in the purest government in the world, 
we become the most tyrannical, — in one highly moral, we set an exam- 
ple of the greatest theoretical misrule, — and, in the most orderly and 
peaceful, we open the door to the most flagrant anarchy. K viewed as 
merely dispensing with a law in a particular case, it is a species of 
usurpation which helped to bring one of the arbitrary house of Stuart 
to the block. It is a power, in reality, in its principle, over-ruhng not 
one law, but all laws ; and it is not to be exercised, even after indict- 
ment and verdict, in the shape of pardon, in a single instance, except 
by express authority of the constitution, vesting such a power, in 
extreme cases, not in grand or petit juries, or in this court, but in the 
chief executive magistrate of ^e government. Perhaps some of you 
may deem cautions Ske these superfluous, and doubt even the possibility 
of jurors or judges ever falling into errors of so dangerous a tendency. 

I regret to be obliged to add, however true it may be, that such 
conduct must, when viewed £ace to face, and in its naked deformity, 
shock most of us, and be shimned with abhorrence ; yet occasions are 
not unknown, where, under one pretence or another, one apology and 
misrepresentation or another, it is feared that the manifesdy guilty 
are sometimes allowed to escape, under influences of this unfortunate 
character. 

When no other reasons appear to exist, with grand or petit jurors, 
for acquittals, it is certainly more charitable to presume this than 
something worse ; and it is more just to suppose that such acquittals 
are at times yielded to from some such calamitous misconception either 
of power or duty, than from corruption, where the standard of public 
morals is so high as it really is in this fevered country. Nor do I 
believe that error of opinion as to the proper course in these cases hap- 
pens often knowingly, any more than corruptly, where intelligence is 
so widely difiused. But it is done, at times, inconsiderately — almost 
unconsciously. Being men of like passions, sympathies, frailties and 
self-deceptions, with other men, we may, occasionally, unless well 
guarded and repeatedly admonished, slide insensibly into it under 
temptations or delusions which cannot bear for an instant the scru- 
tiny of sound argument. The danger is not, therefore, that juries or 
judges will be in a habit of setting up their own wills and opinions 
openly and avowedly against the existing laws, or refraining to exe- 
cute them from corrupt motives. 

That is a course pursued by some daring Moloch spirits, less consid- 
erate about appearances, less scrupulous than others as to forms, and 
less ingenuous in self-deception ; or by some half insane by fanaticism. 
But the diflSculty is, that, when erring in this matter, most of us are 
hastily seduced into opposition by causes to which we are in some degree 
bUnded, by sympathy, or metaphysical refinements, or over-heated 
enthusiasm, or long-existing prejudices, or by mere popular clamor. 
And, under the insidious influence of some of these, we, like St. Paul, 
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while persecuting the disciples of the Saviour, are apt to suppose our 
course is doing God service, when, at times, it is fatal in its tendency, 
and full of pitiTalls and danger and injustice to the best interests of 
humanity. Thus, considering the argument a little further, suppose, as 
individuals, we think a law has some defects. How can this confer on 
us, as juries or judges, any right to amend or disregard it? K we dis- 
like the feshion of me clowies of a prisoner, or the architecture of the 
court-room, does that confer on us a power to change them 1 or is it 
to influence our opinions on the guilt or innocence of tEe accused ? So 
as to a law : if it be a law, who has empowered us, from any dislike 
of its character, to dispense with it 7 If it be a law, it should continue, 
till altered, to be our guide, master and sovereign. It is also a pre- 
sumption that the majority, who should rule on such topics, deem it a 
good law, or they would cause it to be altered by those whom they 
select for that purpose. In short, if it be a law, no order, or peace, or 
security, or right, can be maintained, unless we enforce it, till repealed 
or modified by those whom the constitution authorizes to do it. 

Another strong argument for abiding by the law as it is till duly 
changed, must always be the difference of opinion as to the change most 
proper, if one is to be made. On this there would often be as many 
different minds as there are jurors ; and differences not reconcilable in 
such short sessions as yours, and by the large majorities required in 
your bodies. One person would mate the law more strict, another less 
so. One culprit would be convicted by one jury as the law is, and 
another, under the same law, be acquitted by another jury; and thus, 
the result of all trials, independent of the mcts, becomes as imcertain 
as the weather, and as changeable daily as the hours of the ebb and 
flow of the tides. But, with the uniform test or standard for us as 
jurors and judges, the law itself, as created and fixed by those author- 
ized to make it, the administration of justice becomes more sure, and 
punishment certain. In further illustration of the uncertainty of other 
guides, he whom Burke characterized as having circumnavigated the 
globe for charity, — he who was the prisoner's friend, and an angel of 
mercy to the criminal, — still thought, that for murder, arson, and bur- 
glary accompanied by cruelty, capital punishment must be inflicted. 

At the same time, some of you might desire it in one only, like Sir 
Thos. Fowell Buxton, in murder ; and some in none, and some in more 
cases than those of Howard. It is not a little remarkable, as to this 
vacillation or diflference in views, that in Michigan, where no capital 
punishment exists, jurors themselves have lately memorialized the 
Legislature to restore it in case of murder.* The law, then, till altered, 
and the law alone, is the only safe anchor and sure guide for us, in our 
capacities as judges and juries. But, though urging this, I concede 
there is a wider discretion open to us as citizens, or philanthropists, or 
legislators. And I thank God that there is; else4aws might become 

♦ The criminal Btatistioa of this State in 1860 show more foyorable results under 
the experiment. 
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as unchangeable and as unimprovable as petrifiu^ons, and society 
remain little better than a Herculaneum or Pompeii aboye ground. 

In these other capacities, therefore, I would not censure, but encour- 
age, giving full scope to your sympathies. In them, strive, like the 
great philanthropist Howard, to hskre the penal laws corrected wherever 
wrong ; strive, by argument, and exhortation, and becoming zeal, and 
martyr enthusiasm, if you please ; but, like him, never do wrong your- 
selves in public oflSce, to attain probable good, — never, in any station 
or capacity, violate duty and usurp power, for any fancied or imag- 
inary benefit 

Aiiother apology or delusion, at times, is, that, though the law may 
not be bad, yet the circumstances of the case often require mitigation 
and mercy towards the accused ; and, therefore, the jury neglect to 
indict, and tiie court to punish, under its requirements. But thjs again 
is encroaching on the powers of the executive, in whom, generally, and 
not in you or us, is vested the authority to mitigate, or pardon, m full 
or in part It is, at the same time, true, that where an indictment may 
be found either for a mild or more severe crime, or where the court 
by law can inflict either a milder or more severe punishment, it is justiy 
the right of the jury and the court to select either, according to the cir- 
cumstances of each case ; and it is their duty, and should be their pleas- 
ure, then to modify them as those may require. But, when no cQscre- 
tion of that kind is confided to us by law, if we undertake to exercise 
it, or to pardon, virtually, by not punishing the ofiender at all, we as 
much violate our duty as if we ourselves acted as accessories after the 
fiwrt;, and were thus particeps criminis in the arson, or revolt, or mur- 
der, of which, by the evidence and the law, the accused is guilty. A 
didactic poet has, th^efore, truly said : 

" Mercy but morders, pardoning those who kilL" 

Meaning, of course, those who kill maliciously. If our compassion or 
sympathy is a{^)ealed to, let it be shown in private life, where it right- 
fully may. Or, if indulged to any extent (and it is justly said, we must 
be inhuman if entirely without it), is there none due to the ruined or 
murdered, rather than all to the lawless ofiender 7 None to the anguish 
of bereaved wife and children? none to him who fell among thieves, 
but all to the thieves themselves ? If property is destroyed, is no com- 
miseration to be felt for those suddenly reduced to beggary, and, as 
sometimes happens, to starvation or the poor-house 1 

Why should all our kindness, so fistr as we can and must exercise it, be 
exhausted on the culprit, rather than a fidr portion be exercised in favor 
of admitted innocence, persecuted, pillaged, defrauded or destroyed '? 
Let us, then, not suppress our humane impulses, but see they be 
indulged where and how is permissible, and be rightly directed when 
exercised ; and especially, if we are much excited, see that they be kept 
within their due hmits on either side, and obey, as they ever should, 
rather than frustrate, the decisive commands of justice and law. 
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It is to be recollected, also, that, by such mistaken courses, beyond 
our thus rendering aid to the guilty to escape punishment entirely, we 
encourage others to offend, under the hope of receiving a like sympathy 
and indulgence. The whole fabric of order and law is thus danger- 
ously undermined ; and instead of crime being lessened and prevented by 
the certainty of punishment, which, rather than vengeance, is the strong 
argument of Montesquieu, and others, for inflicting it at aU, this kind 
of administration of the laws helps to render them a scoff to evil-doers, 
and to confound guilt and innocence, by one common fate, and one 
common hcense. But, some may say, we deem all kinds of punish- 
ment wrong, and consider it the duty of society to educate, teach, and 
reform all, vrithout inflicting any pain, or unnecessary violence. Yet, 
till such institutions are establisned, what is to be done, in the mean 
time, with offenders ? Those confessedly now bad, those not now edu- 
cated, nor so moral as to refrain voluntarily from crime — they surely 
are not to be allowed indulgence in it, unlicensed and unpunished, till 
they can otherwise be made better ; nor till the world, by some newly 
invented system of laws, or new Christian miracle, becomes a Millen- 
nium ? And if you neglect to punish at all those guilty, will that help 
to improve mankind, and to hasten a Millennium, through providential 
secondary causes? — or will it not tend to make bad worse, and tp baffle 
the footsteps of reforming progress, and drive society backward to the 
anarchy, licentiousness and despotism, of the dark ages ? 

Beside these general considerations, some of which at one time, and 
some at another, tend to disarm or unnerve us in strictly executing the 
laws, there is a specific objection, at times, which, more than any other 
cause, embarrasses the due enforcement of the penal code. It is, that 
the punishment inflicted i§ often believed to be too severe, aftd more 
especially if it is death. However much regretted, as citizens or poli- 
ticians, this defect in a law may sometimes be, yet all will see, on a little 
reflection, that it furnishes no excuse to us, as jurors or judges, from 
fulfilling our official oaths to follow faithfully where the law and the 
evidence lead. 

In the capacities of jurors and judges, it has already been shown 
that we are sworn to enforce the existing laws, whether severe or mild. 
Neither our oaths nor our duties make any discrimination. It is not 
our fault, as judges or jurors, that some punishments are too har^h. 
We did not make the laws, nor is it our fi^ult that prisoners have done 
wickedly, and exposed themselves to such punishment. It is not our 
sin, but their own, if they behave so as to suffer with severity. What- 
ever blame may rest on us is in another capacity, such as citizens and 
voters, or legislators, in not using due efforts there, where alone we are 
empowered to use such efforts, to have punishments made milder ; here 
we are tied up — restrained to what exists. In other capacities there is 
a wider area of freedom, to choose and to change. There is the appro- 
priate field for the labors of the true philanthropist. There compas- 
sion and &vor are allowed by law to influence us, no less than by nature 
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and Christianity. Instead of denouncing the toils and sympathies 
of men for their brethren in their lawful sphere, — instead of censuring 
the good Samaritan for private benevolence and mercy, — let us help 
him onward there, let us cooperate there, let us crown with ardent 
praise and gratitude the laborers in that vineyard, such as the How- 
ards, the F^, the Dwighta, of every age and country. 

But we must discriminate, or we become unjust. The heavens 
themselves would return to chaos, and universal ruin reign, if each 
planet did not keep strictly within its assigned orbit, and each power 

^ in nature perform onlv its own proper function. 

y In our present official stations, we are authorized to decide merely 
what is a wrong by the present laws ; not What should be wrong on 
sound principles, — not what those laws ought, in our opinion, to be, 
in order to become more equal, humane and useful. As to that, in 
the grand jury room and on the bench, we must pause. There it 
is our imperative duty to halt. If circumstances of mitigation exist in 
cases, the power to use it is not only in general vested elsewhere, but, 
so far from its not being there exercised as often as it ought to be, so 
as to present an apology for others to interfere, the frequent complaint 
is, that the pardoning power in this country is exercised too freely. 
In fact, in one of our States, this verv year, — in Missouri, — the grand 
jury presented tl^ Grovemor, for usmg this power too fi^equently and 
indiscriminately.^ 

We have sworn to suj^rt severe laws till repealed, aa well as all 
others ; and though we may dislike capital punishment, as I do myself, 
yet I have no right to sit here, nor you there, unless we are willing 
to take the appropriate steps towards enforcing the penalty affixed by 
the laws in all cases coming within the provisions of the laws. Thinky 
wo may, with some jurisprudents, and have a right as men to think, 
that hanging is apparently the worst use to which a man can be put. 
Well may we desire to try an experiment less bloody, and, if not 
proving successful, return to a more disagreeable severity. In many 
cases, we may properly wish a milder penalty than the death penalty ; 
we may honestly try to elect legislators who will dispense with what 
seems in some cases cruel and inhuman. We may petition the execu- 
tive to commute it for a milder punishment, or pardon it entirely ; we 
may seek to enlighten and persuade the community to wash out entirely 
its bloody tracks, and aboLsh their Draco codes, under the genial in- 
fluences of a wiser civilization, the fruits of wisdom, commerce, and 
Christianity. Thanks to a benignant Providence, much of this has 
been accomplished during the past century, though not all desirable. 
But, while a majority thmk differently from us, we, as members of 
the same social community, embodied under the same constitution and 
laws, shielded in our lives, and fortunes, and honor, and common rights, 
and coomion glory, by the same government, — we must rally round 
that government, and support its constitution and laws, till properly and 
legally changed, or we become ourselves disorganizers and criminals. 
In truth, also, this excuse for tampering with our duty, and abolishing 
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a law on account of its severity, by our own arrogant wills, has sel- 
dom much reasonable or adequate foundation to rest on in this country. 
The tendency of the ameliorated age of the world in which it is our 
good fortune to live, — the humane influences of an improved litera- 
ture and higher philosophy, — the religion we profess, so much milder 
than bloody Paganism, — the softening eflfects of a liberal interchange 
of opinions, as well as productions, the world over, by our rapid and 
enlarging commerce, — and the generous sympathies of our rorm of 
government, treating all its citizens as equal, and possessed of sacred 
rights and immortal souk, — all tend to mi^e our penal code as little 
severe as any one on the globe. They are not, as (Mice, so very harsh 
and bloody. The capital offences, in most of our States, have, since 
the Revolution, been reduced, from fifteen or twenty, to only three or 
four ; and, in ^ome, to one and none. How benignantly does this com- 
pare with the two hundred and thirty in Engkuad, twenty-five years 
ago ! The most distinguished of philaiathropists, as before referred to, 
did not seek to have capital cases less than three. To use his own 
language — 

*' I wish," said he, << that no persons might suffer capitally, but for murder, for 
setting houses on fire, and for house-breaking, attended with aots of cruel tj.*' — 
(Howard on Penitentiaries, 121.) 

This is a vast stride in improvement, to which we have already 
attained, from times when five hundred a year were executed under 
Queen Elizabeth, and the same capital punishment was inflicted, in the 
terse language of the intrepid Buxton, on him who killed his father, or 
a rabbit in a warren, — on him who was guilty of treason, or wantonly 
destroying a grape-vine. And, though some of us would fain hasten 
faster, improve quicker, introduce steam, a railroad, an electric speed 
in progress, in everything which looks ameliorating, yet we must yield 
to the greatest number, who hasten more slowly. Because we cannot 
obtain all we desire, and as speedily as we desire, we must not resist 
or overturn everything, and thus put an end to hope for what is better, 
a3 well as prostrate much of the good which now exists. We should 
thus, like children, enforce no law, in many cases, because we cannot 
have the exact law we like. 
^ What wise reformers I — ^ we acquit entirely, rather than punish the 
guilty with what seems to us a little too great severitjr. What models 
for our brethren, who are less liberal and sagacious, m other portions 
of the world ! — we become ourselves lawless, and allow the most vicious 
to continue lawless, in certain cases, rather than stand by what is estab- 
lished, and obey our oaths, till the competent authorities make changes 
to suit our peculiar notions. The law is thus not only rendered a dead 
letter, but the whole theory of legislation is violated, and the scientific 
division of political powers, in all fi-ee governments, into legislative, 
executive and judicial, is utterly disregarded. I fear, too, this may 
be, at times, with as little true wisdom as right in the result ; and with 
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more public danger, by such an example, than with any well-founded 
hope of public usefulness, in the change. This same principle carried 
out would justify judicial tribunals in altering or dispensing with laws 
for civil rights, no less than crimes. We might as well become a 
Lycurgus, and change or disregard all presented to us there. Thus 
ail fixed and established rules of property, or of action and redress, 
and rights of every kind, would become nulhfied. Regular and uni- 
form government — that ordained of God, no less than of man — would 
give place with us, as judges and jurors, to caprice as a law, prejudice 
as a law, raw opinion, ignorance, party, anger, or revenge, as a law, 
and thus universal chaos, or violence would reign. 

Laws fixed, certain, and uniform, are said to be the distinguishing 
traits of civilized from savage communities. In these last seldom are 
any laws, unless it be the arbitrary and uncertain will of the strongest. 
If laws, then, are useful and indispensable, and indicate civilization, they 
become so only by their consequences as enforced. A law not enforced 
is nugatory, and we may as well be destitute of all laws, if the laws 
that he are not regularly, certainly, and uniformly carried into efiect 
K it be asked whether we do not thus become mere executive or 
ministerial oflScers, without any discretion or judicial capacity, I 
answer. No. We have discretion, but not a lawless discretion. We 
have the discretion to see if the facts bring the case within settled prin- 
ciples of law, — to see what is fact, rather than fancy. We have the 
discretion to follow, in our appropriate sphere, the facts to due conclu- 
sions, — to compare and weigh them, and to stand by sound princi- 
ples and precedents ; the discretion to keep within our own jurisdic- 
tion, instead of encroaching on the province and rights of others ; the 
discretion to detect fallacies, to expose sophistry -and error, to abide by 
the constitution and the laws, and our duties, but never to violate all 
these with impunity. There is another discretion still, and a wise one, 
allowed to us by the law itself sometimes. We may, where penalties 
are capital or very severe, proceed properly with more caution, weigh 
circumstances with increas^ care, require really doubtful points to be 
made more clear. But if enough appear to show guilt, to require a 
conviction of the accused, — if reasonable doubts are removed, though 
not all doubts, though not all possibilities of innocence, — if the usual 
probabihties which justify belief and action in most of the afiairs of 
life appear, though without mathematical certainty, — woe to the juror 
or judge who then wilfully risks an omission to enforce the law, under 
whatever pretence, or however high a temptatioiff^ 

Let us remember, also, that, by neglecting to punish ofienders, on 
account of the severity of punishment, we do not at all enforce, but 
utterly defeat, our avowed wishes to inflict a milder penalty. We thus 
inflict no penalty whatever, — the guilty culprit is discharged entirely. 
Whereas, if you indict, and he is convicted, the executive, in his le^ 
attribute of mercy, can mitigate or commute the severe punishment to 
the milder one which we desire. Beside this, as before suggested, our 
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example in acquitting entirely the goilt j must so multiply and aggra- 
vate offences as to tempt the community, those who would uphold 
order and law, to introduce new rigors, and to provide (ot punishing 
new crimes in public judicial oflScers, who thus nullify the laws and 
shield the guilty. 

I have much more to say <m this subject, but must postpone it to 
some other occasion. In the mean time, then, gentlemen, as judges 
and jurors, let us stand firm by the laws as they are ; let us all be awsJ^- 
ened to enJForce them as they are, till constitutionally changed by the 
proper authorities. Let us complain, if we choose, as citizens, and 
alter, if we choose, as legislators ; but look well to keep in our course, 
our straight and narrow path, as judicial officers ; and then, whatever 
may betide others, it will not be our official fault. Our footsteps will 
be those of the faithfiil, the trustworthy, and the firm in principle and 
duty. 



ON THE PROPER EVIDENCE OF WHAT CONSTITUTES 

CRIME.* 

Gentlemen op the Grand Jury: — During my experience 
with judicial tribunals, — and it has not been a short one, — I have 
found that juries are less troubled to decide what is a crime than what 
is the proper and sufficient evidence of it. 

On previous occasions, having explained fully to your body the 
ingredients necessary to constitute most of the ofiences which come 
within your cognizance, I shall, for the reason just mentioned, 
endeavor now to render you some assistance in respect to the evidence 
that you should require, before subjecting an individual to be arraigned 
ignominiously, and tried as an ofiender against the public peace and 
the majesty of the laws. 

The cardinal rule, as to testimony in criminal cases, is, that juries 
must not convict till all. reasonable doubts of the guilt of the accused 
are removed. It appears to me proper that this should apply with as 
much force to the finding of indictments by grand juries, as final trials 
at the bar of the court. 

I give you this instruction from what I consider sound reason, as 

♦ Charge to the Grand Jury, District of Massachusetts, October, 1847. 
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little is said in the books about the principles of evidence which are to 
govern grand juries. But, as you are to find the charges in the biDs 
of indictment true^ or dismiss them as " not found/' or endorsed 
" ignoramus ^^^ it must, of course, be an evidence of some kind after 
an inquiry, by witnesses, either belonging or not belonging to your 
body. And the great elementary teacher of English law, after say- 
ing that the indictment is an accusation, and the grand jury are 
*'to inquire," upon their oaths, whether there be sufficient cause to 
call upon the party to answer it, justly adds, " a grand jury ought, 
/loicever, to be thoroughly persuaded of the truth of an indictment, 
so far as the evidence goes, and not to be satisfied merely with 
remote probabilities — a doctrine that might be applied to very 
oppressive purposes." (4 BL C, 303.) 

Uence, it would seem that all reasonable doubts of guilt should 
be removed, either by the knowledge or evidence of your own body 
or other persons ; else you cannot, under oath, safely declare ^^ it is a 
true biliy If you find guilt on your own knowledge of the offence 
and its authors, as may sometimes be done, the truth of the charge is, 
of course, believed beyond reasonable doubt, or no bill should be 
returned. Indeed, the case should be clearer in the first instance, to 
sustain indictments, as the accused is not at liberty to appear before 
ou, and rebut any of the presumptions or proofs exhibited against 
im. He has an opportunity to do Uiat aft-erwards, before a petit jury ; 
and if then he is not to be convicted unless clearly criminal, he surely 
ought not to be called on to defend himself at all, unless the ex parte 
testimony standing alone, and before rebutted, is sufficient to show 
guilt beyond reasonable doubts. 

In short, without as much as this, I am entirely unable to perceive 
why an accused person, presumed to be innocent before inquiry, should, 
even temporarily, be subjected to imprisonment, heavy expenses and 
loss of liberty, and these without being allowed any indemnity from 
the public to the extent merely of his actual cost, though shown in the 
end to be not guilty. 

It is a ramification of this principle which requires that, in all cases, 
civil and criminal, the presumptions at first are to be in favor of the 
respondent. In other words, he is to be presumed innocent ihW proved 
guilty. The reasons for this are, that special wickedness is a reproach 
and stain, and hence, not to be supposed to exist, in any one, without 
strong evidence ; and because whoever affirms to guilt in another ought, 
of course, to prove what he affirms, before the other need go into his 
defence ; and because, usually, a negative as to guilt is incapable of 
proof The accused, therefore, is not to be indicted unless the prose- 
cutor goes forward, and not only renders it likely, by legal evidence, 
that he is guilty, — turns the scales against him, — but removes all 
well-founded doubts, all "second sober thoughts," which hesitated. 

Some caution, however, is necessary, not to carry doubts too far. 
The true meaning of this rule is, not that grand juries should refrain 
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from finding an indictment, or a petit jury from conyicting, because 
it is possible that the person charged is innocent. 

The errors in this respect are of frequent occurrence, and very dan- 
gerous to a due administration of justice. Thus, when guilt is dis- 
tinctly proved, but the accused may possibly be innocent, because 
some of the witnesses may have committed perjury, you are still bound 
to convict, unless, fix)m me well-known bad character of material wit- 
nesses, or from strong contradictory circumstances, you are justified 
in believing that perjury has taken place in respect to important facts. 
It is true, tibat the law-books on evidence furnish some cases where per- 
sons have been indicted and convicted on evidence which afterwards 
turned out to have been felse ; and these cases are fruitful sources of 
exhortation, on the part of prisoners, against conviction. 

But, while such cases are proper mom'tions to warn us to be careful 
in hearings, yet they never show that juries failed in their duty to 
find indictments, or return verdicts of guilty, where the proofs given 
were clear and direct, and nothing was introduced to render it probable 
that the witnesses were perjured. It is as much an abandonment of 
duty, to act as if witnesses were perjured, where no evidence exists 
against their veracity, either in irreconcilable contradictions or in their 
bad characters, as it is to find guilt without any evidence whatever to 
demonstrate it. 

The administration of justice cannot be always infallible. It must 
be conducted by human means and human confidence, and principles 
suited to the present condition of the human race ; and those means 
and that confidence are, sometimes, exposed to error, and betrayed, in 
the business of courts, as in all oilier human affiurs. But still they 
are least likely to injure or oppress when treated on sound and gen- 
eral principles ; and one of the most cardinal of those is to follow where 
the law and the evidence appear to require, though the law may pos- 
sibly be misapprehended, or the evidence may possibly be fiJse. 

All the afl^irs of social and political life, no less than judicial, are 
to be conducted and judged of by probabilities, and not possibilities. 
Man could not eat or drink, if he trusted to the possibility of poison ; 
nor shake hands with a friend, nor visit his workshop, or figurm, or store, 
if relying on the possibility of assassination ; nor place any represent- 
ative in power, if deterred by a possibility of his unfidthfiilness. 
But take for a guide the test and standard of probabilities, and the 
affiurs of the world can move on, and justice be administered with some 
equality and uniformity, and with as much freedom from error as 
human firailty is capable of. 

Let this distinction reign and rule, then, whoever may fall. 

K mistakes be committed in this way occasionally, — as they some- 
times will be in an erring world, — they will be *' few and far between." 
They, also, can often be corrected ; while, if happening in most other 
ways, they are usually irremediable. Thus, in following this course, 
if a mistake occur in the indictment, it may be corrected in the trial ; 
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or, if not done there, by new trials or pardons ; and if, in a few soli- 
tary instances, errors are not detected till punishment has been inflid«d, 
the suffering is one of those accidents or sacrifices inseparable from the 
inestimable benefits of an adherence to sound general rules, and a 
steady, firm, uniform administration of the laws. 

The person who offends by perjury, in such a case, is, likewise, gen- 
ersdly made to suffer, if not atone, for the injury he has caused; and 
if the perjury cannot always be dietected in season to save the victim 
of its wickedn^s, it is no more an excuse tor not following general 
rules, and general principles, than is the inability of government, or 
juries, or penal codes, in all cases, to prevent crimes, or, in all cases, 
to give complete redress to the sufferers by atrocious offences. 

It may not be amiss to notice here another and opposite consequence 
which sometimes happens from this strict adherence to g^eral rules, 
and that is the escape of the guilty. It is in this view that another 
remark truly j^plies, which is often made in respect to the evidence 
in crimintd cases, and which is said to have originated with Sir Matthew 
Hale, — that it is better for ten guilty perscms to escape, than one inno- 
cent suffer. If, by a rigid conformity to what the laws and the proof 
require, ten who are redly guilty are not convicted, it is a result which, 
in a government administered on uniform principles, may, sometimes, 
occur. These principles must be adhered to for the protection of 
innocence, prosecuted, as it sometimes is, unjustly ; and such a result, 
however to be deprecated as regards guilt occasionally escaping, is 
undoubtedly better for society, as a whole, than to punish one inno- 
cent person, by a departure from those principles, and from the law 
and the evidence. It is only saving that the accused is not proved to 
be guilty by sufficient legal testimony. But it is a perversion of this 
maxim, if, from compassion, weakness, or more blamable cause, any 
jury aUow the accused to escape, because he may happen possibly to 
be innocent, when, according to the law and the proof, he ought to be 
found guilty — quite as much a perversion as to let him escape in 
such a case, when, in truth, he is both guilty* and proved so, and, by 
the law and evidence, should be found gmlty, and suffer the just 
though painful consequences of good principles disregarded, and the 
peace of society wantonly disturbed. 

The true object, therefore, of this maxim, so often repeated and 
so much misunderstood, is to enjoin a strict compliance with what 
the law and evidence require, — though thus the guiltv should, at 
times, be acquitted, — ratlier than to justify a departure nrom the law 
and the evidence in favor of anybody or anything, whether innocaice 
or guilt. Let the law and the evidence, then, have their steady, uni- 
form course ; and if the court cannot correct any error aft;erwards, 
'' the quality of mercy is not strained " in the hands of the executive, 
where it lawftiUy resides, and, as before remarked, will be eager to 
bless abundantly whenever still in its power, and innocence is shown 
to have suffered by mistake, or accident, or perjury. 
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I have spoken of what is your duty, in relation to reasonable doubts, 
chiefly when perjury is not proved by the bad characters of material 
witnesses. But there are cases where the circumstances or facts 
developed by witnesses are contradictory ; and, trusting to one set of 
them, or one view of them, all reasonable doubts of guut are removed ; 
but, trusting to others, they are not removed, and perjury or mistake 
is reasonably to be inferred. 

In such cases, I give it to you in charge, that, if the conflicting cir- 
cumstances (ff facts are equally well proved, and are equally strong, it 
is your duty not to indict. In such case, the scales must always turn, 
and turn strongly, as before remarked, to prove the guilt, or the inno- 
cent view should triumph. 

Every citizen should be allowed to dwell secure under his own vine 
and fig-tree, till thus clearly implicated. There may be cases con- 
nected with this branch of the rule which become very perplexing, 
and are to be solved often by the presumptions that arise firom the &ict 
of the good character of the person implicated. 

It is then, above all other emergencies here below, that a life well 
spent brings its great rewards. It then, at times, repels inferences of 
guilt, rescues victims from conspiracies and &lse swearing, and brushes 
away surmises and doubts, and jealousies and envies, and all unchari- 
tableness, as the healthy breeze dissipates miasma and death. Thus, a 
citizen is charged with a crime, as to which the evidence is contradict- 
ory, and not exactly poised, but the weight of it somewhat inclined 
against him, independent of his . character and standing in society. 
But, let these last have long been good, honest, trustworthy, and be 
arrayed in addition to other evidence on his side, and they often should 
turn the scales in his favor. They are &cts, and not fency ; they are 
proofe, and not more conjecture ; and they are proofs which furnish 
strong grounds, as society is organized, and the human mind and 
human heart regulated, to show that such men are not likely to 
become suddenly criminal, and outcasts, or outlaws. That is not the 
habitual course of wickedness. But the character, though good, may 
still not be sufficient, in all cases, to countervail what is proved inde- 
pendent of this. It ought not to be, when the evidence of guilt is 
direct and overwhelming. Hence the benefit of clergy, which once 
existed, in favor of all who could read and vrrite, and which reduced 
the punishment, and at times wholly remitted it, has been properly 
abolished here, as it made learning, rather than good character, the 
redeeming test. And the absurd rule of the canon law, requiring 
seventy-two witnesses to convict a cardinal of some ofiences, has been 
ridiculed rather than imitated here, as making office or station, rather 
than individual virtue, repel evidence of guilt. But here, moral char- 
acter, whether in low or high, a life of integrity, a long obedience 
to law and order, are, with propriety, allowS often to rebut evi- 
dence not entirely decisive as to guilt. They raise some presump- 
tions, fidendly to innocence, on principles deeply founded in our 
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natures; not irresistible presumptions — not conclusive — not to be 
uncontrolled by strong and direct proof, but still entitled in all cases 
to some weight, and in doubtful ones to decisive weight. 

Connected with this direction, and the subject of circumstantial evi- 
dence, which is often involved in it, let me caution you next as to the 
fidlacies in vogue respecting circumstantial evidence generally. One 
is, that circumstantial evidence is weaker, and another that it is 
stronger, than any other evidence. But the real truth is, that circum- 
stantial evidence differs in no respect from other proof, imless in being 
less direct. It is matter standing around — circumstans — rather 
than in the thing itself — in re. Circumstances, however, are fects, 
as much as other things. Evidence of circumstances is Ukewise evi- 
dence of facts, and convicting or acquitting on circumstances is doing 
them on facts. 

Thus, in a case of murder, proving a person to be found dead, 
and bleeding from a recent wound, like that inflicted with a sword, and 
finding another person near with a sword in his hand, covered with 
blood, is called a case of circumstantial evidence. But it is a case of 
proving &ct8, as much as if you proved any other &cts, — as much as 
if, in that case, you proved the feet of seeing a stab made by the per- 
son holding the sword. In the first instance, however, the fects are 
less direct as to the commission of the murder, and that is the only 
difference. In both, there may be guilt or innocence, and yet all the 
facts proved be possibly true. 

For instance, — under the first statement, the holder of the sword 
may have wrenched it fit)m the real murderer, and the latter have 
escaped ; or, he may have picked it up where dropped by the real 
murderer. Under the last statement, the person seen inflicting the 
blow may have done it in self-defence, and thus be innocent ; or, in 
defence of his children or wife assailed ; or, in a fit of true insanity, 
caused by the visitation of €rod. 

Hence, it does not answer, in either of these (»ses, to indict or con- 
vict at all events, under a common saying, that circumstances cannot 
he ; or to acquit in either, under the remark that it is dangerous to 
convict of any crime upon mere ch^umstantial evidence. 

Circumstances may be not true, as well as any other proved fects, 
more direct, or more a part of the corpus delictu. If they are admit- 
ted circumstances, — that is, are conceded to be true on the trial, without 
proof, — then they cannot lie or mislead ; neither can any other admitted 
or conceded facts. But, when not admitted, and resting on proof as 
before a grand jury, the same danger exists that they may be untrue, 
or colored by mistake or perjury, as exists in respect to any other feet 
attempted to be shown. And if they are admitted or clearly proved, 
there is no more risk in indicting or convicting upon them, when they 
are strong enough to remove reasonable doubts of guilt, than to convict 
or indict on the evidence of any other facts. 

The true test, in both cases, if the character of the witnesses be not 



Digitized by 



Google 



PROPER EVIDENCE OF WHAT CONSTITUTES CRIME. 89 

impeached who fumish the proof^ and no counter fiusta are developed, 
is to see what is probable — what is fairly and naturally to be infeiTed 
from all the evidence in each case. And, doing thw, if no reasonable 
doubt remains to operate against the iniference of guilt, the duty is 
imperative to indict and owivict, whether the evidence be circumstan- 
tial or direct Thus, in the first case before stated, the material 
inference from the facts proved, standing entirely alone, is usually that 
the person near, and having die sword in ms hand, inflicted the 
wound; and this warrants an indictment, when not rebutted. If noth- 
ing is proved to vary this case and this inference, in the subsequent 
trial, it is pretty decisive that nothing could be, wh^i the government 
allows the prisoner counsel and processes for witnesses. 

So, in the last case before stated, like inferences are natural and 
proper, from such &cts standing alone. Sut when, in either of such 
cases, other evidence appears, showing a first deadly assault by the per- 
son stabbed, — or, showing settled, clear and not feigned nor imagin- 
ary insanity, — or, when, in the first case, another person is proved to 
have been near, having a grudge against the deceased, and was seen 
runnii^ away about liiat time, — or, when the person holding the 
sword was on good terms witii the deceased, and possessed a good 
character, and had other sufficient reasons for being at the place at 
that time, — then the jury might well have reasonable doubts of guilt, 
auid properly refuse to indict 

I have spoken of natural inferences fi*om certain &cts proved on this 
subject. These constitute another most important element in evidence, 
in criminal cases. Juries must, oi necessity, be governed, in reaching 
many results through inferences fi^m other fects, by certain laws of 
nature and human reason. They are often obli^ to infer one thing 
fr^m (mother, and this^ whether that other be a lict direct or circum- 
stantial. And, without troubling you with meti^hysical distinctions 
on these matters, no sure guide exists for you in the labyrinth of fi^ud 
and crime, as well as oi some degree of uncertainty in everything 
human, where revelation dbes not exist and apply, but your own expe- 
rience and the credible experience and investigation of others, as to 
what are proper inferences. Those teach that the strength of fects or 
results, inferred fit)m others proved directly, is often Uttle less than 
that of the others themselves thus proved. As a general rule, it is 
quite as certain that water placed on the side of a hill, if unobstructed, 
will run down the hill, as it is that there is a hill, and that there is 
water. So, as a general rule, it is quite as certain that a disbelief by 
a witness in the existence of a Qod, by having less hold on his con- 
science and fears, impairs the responsibility of an oath, and the confi- 
dence to be placed in his testimony, as that he is a witness. So, as a 
general rule, an individual entertaining malice a^dnst another who 
has been murdered, being near at the time, and carrying deadly 
weapons, is more likely to have committed the offence than one in a 
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situation the very reverse, and the inference must be more strongly 
against the former. 

Yet, in all cases, notwithstanding such general inferences or pre- 
sumptions as I have alluded to, and many others that might be enu- 
merated, against persons charged with oflFences, they may be innocent, 
and may be proved so even by other circumstances, developed in the 
testimony on the part of the prosecution before a grand jury. In 
-trials, the respondent may show by evidence facts successfully obviat- 
ing such general inference against him in his particular case. It is 
his duty to do this, if they exist; and if not able to do it, neithef he, 
nor his friends, nor society, can complain, if he be convicted under the 
force of strong general presumptions, from sworn facts. Laws could 
not otherwise be enforced. Even government could not stand without 
them, or social intercourse be carried on a single day. 

I have just spoken of sworn facts ; and this l^ds me to remind 
you of another rule of evidence in criminal cases, which deserves con- 
sideration from its importance, as well as frequent violation. It is, 
never to indict, any more than convict, for ofiFences, on what is called 
mere hearsay evidence. This rule rests on the principle that the feet 
thus offered to show guilt has never been sworn to. The witness does 
not testify to the truth of the fact depending on hearsay, but only to 
the truth that it was told to him by another. Now, although, in 
every case, the facts proved need not be proved by a witness under 
oath to the truth' of them, yet they must be proved by something 
nearly equivalent to that. 

As a statement or contract in writing, proved by an oath to have 
been executed by a prisoner, its contents are of course proved by an 
oath to be his admissions or confessions, and a record against a party ; 
or an entry in a book made against another's interest, and a state- 
ment in articuli^ mortis, or under fear of death, and several other 
fexjts, may be evidence against a person, — though not under oath, — 
but vet they must be attended by circumstances which give them 
weignt entirely beyond mere hearsay evidence. So, if a jury make a 
presentment or indictment of their own knowledge, it must be personal 
knowledge, and not hearsay; and that is done under the solemnity of 
their official oaths as to the truth of the charge, if they are not 
re-sworn as witnesses. The very name of juror — fit)m juro, or 
jurare, " to swear " — implies that what they do is done under oath, 
by themselves as well as others ; and your indictments begin with a 
recital that " the jury on their oaths " present, &c. So that nothing 
should be found without an oath, or something equivalent to it ; and 
that oath being to the fact itself, and which it proves, and not to the 
mere hearsay of it fit>m others. 

There is another rule of evidence, in relation to crimes, which 
deserves some attention, before closing these remarks. It is, that no 
man should be indicted and punished criminally, unless his intenticms 
were criminal. But this principle is often perverted or misunderstood. 
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It does not mesm that substantive and separate evidence must be 
offered, showing that the accused had, before, or at the time, avowed 
a criminal design. On the contrary, in the entire absence of any such 
declarations, an intention to commit an offence will generally be inferred 
irom merely dcring certain prohibited or unlai^'ful acts. The real 
diflSculty, on this point, is not in agreeing to the principle that the 
rintentions must be criminal, but in agreeing as to what is proper and 
sufficient evidence that they were criminal. If the acts dcme were evil 
in themselves, — malum in se, — prohibited by the moral law, and 
such parts of the common law as are in force, the doing of them is 
in and of itself sinful, — is, per se, wicked, of evil example, and 
hence punishable. When the accused has been led into their commis- 
sion by accident or mistake, or any justifiable provocation, as some- 
times may happen, it is for him to prove that in his defence. Sut, 
without such proof, the natural and legal presumption is that he 
intended to do wrong when he did what was apparently wrong; and 
that he intended all the evil and culpable ocnisequences of Im acts 
which usually follow from such acts. He must not, for instance, 
strike another a heavy blow with a deadly weapon, without its being 
presumed, from such an act, that he intended to commit murder. So 
in respect to the presumption that he meant all the usual and natural 
consequences of his acts. One must not scatter firebrands and death, 
and say he is in sport. The engineer or commander of a steamboat 
or locomotive must not put on steam beyond the safe gauge, and 
crowd onward, reckless of obstacles and perils, till a &tal explosion 
destroys innocent passengers, and then attempt to shelter himself from 
responsibility by apologies that be meant only to win a wager with 
another boat, or a wager against time. 

And, on the same principle, your private enemy must not throw 
ignited matches among combustibles in your dwelling-houses, under 
£e shades of night, without its being presumed, at first, that he 
intended to commit arson. And, if any justification or extenuation 
existed, it devolves on him to show it It is the same in relation to 
the intent in the commission of crimes which are not so because in 
themselves immoral, but are made crimes by the statute laws of the 
government prohibiting thein, — or, in technical language, are only 
malum prohihiium. For instance, it hi4>pens, in matters pecuharly 
within your cognizance, that, on account of public reasons, various vio- 
lations of the revenue laws are made punishable by fine or imprison- 
ment. An intention to do such prohibited acts is by law deemed a 
criminal intention ; that intent is the meUwf animus in this class of 
eases. Hence, a party committing these acts must be presumed 
guilty of a criminal intent, without any separate evidence, beyond the 
mere violation of the law, being adduced to prove such an intent But 
if, in truth, &cts existed, as they may, which show that an intent to 
break the law was not entertained, they maybe ofiered by the accused ; 
and then they may, and they should, avail generally to disprove the 
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criminal charge. The liberty to do this in trials is a sacred one ; and 
your power and duty to weigh the excuse, if appearing legally before 
you, is undoubted, as the prohibited act may have been done from 
mistake or accident, or from some justifiable motive. The privilege 
to show such justification constitutes the great safeguard of the lib- 
erty of the press, in cases of libel. The excuse may be evident before 
a grand jury, in what transpires on the part of the prosecution ; and,* 
if it shows a justifiable motive, it should exonerate the accused. The 
law as to this has been much and long perverted in arbitrary govern- 
ments, and sent many wrongfully to bastiles, dungeons, the scafibld, 
and dreary exile. The presumption of a criminal mtent from certain 
acts, such as harsh charges against others, in writing or in print, is 
often right in the first instance ; but all should hold t£at intent to be 
rebutted, if proof appear that the charges were true. The apology 
for not holding this was, usually, that the oflFence consisted in pub- 
lishing what was likely to lead to breaches of the peace or disrespect 
to rulers ; whereas, in reality, the oflFence — the gist of it — consists in 
publishing what is false, and hence, probably, with malice. Publish- 
ing the truth from good and usefril motives, is the exercise of a right 
indispensable to tvee government, and formidable only to wrong-doers. 
Let grand as well as petit juries, then, throw open the door wide, — 
throw open their minds and judgments to every just consideration and 
fact which tend to repel the presumption of bad intentions. Give the 
accused, fully, the benefit of all rebutting circumstances; and especially, 
in trials for libel, give him the benefit of showing the truth, the whole 
truth, and, if the heart appeal's right, and faithftil to duty and verac- 
ity, give him the advantage of it, however weak may be the head, or 
indiscreet the judgment. Such has been the jealousy of some of our 
people on this subject, that, in the constitution of the State of Maine, 
in all '^ indictments for Hbels," "the jury, after having received the 
direction of the court, shall have a right to determine, at their discre- 
tion, law and the feet." (Revised Statutes of Maine, sec. 4th, p. 8.) 

One other consideration connected with the consequences of acts, 
and the justifications for violence, and I have done with what will be 
oflFered at this time on the evidence to prove penal guilt. 

In many transactions, apparently crimes, where several are actors, 
the severity of the law is often visited on one alone, and the others 
are innocent, and at times even praiseworthy. The line of discrimi- 
nation is between the first oflFendcr and those who afterwards act in 
self-defence, or in the protection of others, or in support of the public 
peace. The scrutiny, then, must begin with the inquiry. Who struck 
the first blow ? who was the original wrong-doer ? wno put the ball of 
guilt in motion ? who kindled the fire which has swollen into a confla- 
gration, and ravaged half a city? Because the law ac^udges him 
to be criminal who begins an aflfray, rather than the person assailed or 
injured, though the latter, under excitement of the moment, may 
exact an eye for an eye, or a tooth for a tooth. 
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The law goes still farther, and justifies not only self-preservation, 
and all force necessary to insure it, as the first great law of nature, 
but justifies the father and child, and master and apprentice, under 
their close and kindly domestic relations, in defending each other with 
violence, when forcibly attacked. Yea, more, the law upholds any 
good magistrate, or peace oflScer, in interfering with reasonable force 
to arrest ofienders or suppress an existing quarrel or riot. Nor 
should juries be over nice in measuring the exact proportions of vio- 
lence between the aggressor, in such cases, and the defender of him- 
self or child, or the peace of the community. 

But, when the evidence shows clearly an unreasonable excess of 
force or injury on the part of him first assailed, the latter is and 
should be answerable for the excess ; and the more especially so, if he 
make a slight assault a cloak to inflict wanton retaliation, or wreak 
an old gruc^e with barbarous severity. 

Though the scal^ of justice in such cases are to weigh every 
attendant circumstance, and make some allowance, as a sort of ^^ tare 
and tret," for passions, sudden outbreaks, difficulties in preserving 
exactness of proportions in the heat of violent rencounters, yet her 
scales are still to be used ; and seldom can a discreet and experienced 
juiy mistake as to where the real balance lies. 

It is this function of juries, to discriminate between the feigned 
and the real, to compare and decide on evidence when conflicting, 
to weigh contradictory arguments, to scrutinize excuses and justifica- 
tions, and to distinguish between innocent and culpable motives, which 
gives such high importance to your tribunal, as well as that of petit 
juries. It not only requires, but helps to cultivate, habits of atten- 
tion, sagacity and judgment. It demands general inteUigence as to 
affiiirs of business and human character. It assists to impart it, to 
make those attached to order more orderl^,^ the firiends of law more 
acquainted with its usefulness, the wise wiser, the firm in duty more 
firm, and the great mass of society, where resides political power, 
more powerful, and better able to elicit truth, and act rightfully in 
judicial no less than political matters. It is a mark as well as aid of 
superior civilization, no less than good government, when the masses 
are competent, by acquirements and habits of this kind, to fill the 
jury-boxes with credit to themselves and benefit to the community. 
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ON IMPAIRING AN OBLIGATION OF A CONTRACT 
UNDER THE CONSTITUTION.* 

The question to be considered in this case is, whether an act of the 
Legislature of Mississippi, passed February 21st, 1840, impaired the 
obligation of any contract which the State or others had previously 
entered into with the Planters' Bank. 

K it did, the clause in the constitution of the United States 
expressly prohibiting a State from passing any such law has been 
violated, and the plaintiflfe in error are entitled to judgment. 

But, on the contrary, if that act does not impair the obligation of 
any contract, the judgment below, in &vor of the defendants, must be 
affirmed. 

In considering this question, no peculiar liberality of construction 
in favor of a corporation, so as to render that an encroachment on its 
rights which is not clearly so, seems to be demanded of us, by any 
more sacredness in the chjuracter of a corporation or its rights than in 
that of an individual ; but rather, that its charter as a public grant is 
not to be construed beyond its natural import. (8 Peters, 738 ; 3 
Peters, 289 ; 4 Peters, 168, 514.) The inviolability of contracts, 
however, and the fiiithfiil protection of vested rights, are due to the 
one no less than the other ; and are both invmved in the present 
inquiry, so far as affecting, by way of principle or precedent, all the 
various and vast interests of this land existing over the whole Union. 

Mr. Madison denounced laws impahing the obligation of contracts, 
as among those not only violating me constitution, but " contrary to 
the first principles of the social compact^ and to every principle 
of sound legislation,^^ (Federalist, No. 44.) 

Again, in Payne et al. v, Baldwin et al., 3 Smedes & Marshall, 
677, — one of the cases now before us, — it is truly admitted, that, **in 
a government like ours, such power is totaUy out of the range of legis- 
lative authority." 

At the same time, it is to be recollected that our legislatures stand 
in a position demanding often the most &vorable construction for 
their motives in passing laws, and they require a fitir rather than 
hypercritical view of well-intended provisions in them. Those pubhc 
bodies must be presumed to act from public considerations, being in a 
high public trust ; and when their measures relate to matters of gen- 
eral interest, and can be vindicated under express or justly implied 

* Opinion in caae of Planters' Bank vtTtm Sharp et aL January term S. C. U. 
S., 1848. 
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powers, and more especially when they appear intended for improve- 
ments made in the true spirit of the age, or for salutary reforms in 
abuses, the disposition in the judiciary should be strong to uphold 
them. 

Certainly it will be only when they depart from limitations or qual- 
ifications of this character, and so use their own rights as to impair 
the prior rights of others, tiiat a check must be used, however unpleas- 
ant to us, by declaring that the constitutional restrictions of the 
General Government must control a statute of a State conflicting with 
tl^m, and thus, for harmony and uniformity, make the former 
supreme, in compliance with the injunctions imposed by the people an^ 
the States themselves in the constitution. Governed by such views, 
we proceed to the examination of the questions arising here, by ascer- 
taining, first, what powers the Legislature of Mississippi granted to 
the plaintiflfe, and then what powers it has taken away from them. 

On the 10th of Februarj^, 1830, "An act to establish a Planters' 
Bank in the State of Mississippi " passed ; and, among other privileges, 
in the sixth section, granted tihat the bank " shall be capable and able, 
in law, to have, possess, receive, retain, and enjoy, to tJiemselves and 
their successors, lands, rents, tenements, hereoitaments, goods, chat- 
tels, and effects, of what kind soever, nature, and quality, not exceed- 
ing in the whole six millions of dollars, including the capital stock of 
said bank, and the same to grant, demise, alien, or dispose of, for the 
good of said bank." 

The seventeenth section gives power, also, " to receive money on 
deposit, and pay away the same free of expense ; discount bills of 
exchange and notes, with two or more good and suflBcient names thereon, 
or secured by a deposit of bank or other public stock ; and to make 
loans to citizens of the States in the nature of discount on real prop- 
erty, secured by mortgage," &c. 

being business with these powers, amounting, as it has been 
repeatedly settled, to a contract in the charter for uie use of them (see 
cases in the West River Bridge, at this term), the bank, on the 24th 
of May, 1839, took the promissory note on which the present suit was 
instituted, and, on the 10th day of June, 1842, transferred it to the 
United States Bank, having first commenced this action on it, the 11th 
of October, 1841. 

But, in the mean time, after the execution of the note, though before 
its transfer, the Legislature of Mississippi, on the 21st day of February, 
1840, passed a law, the seventh section of which is in these words : — 
" It shall not be lawful for any bank in this State to transfer, by 
indorsement or otherwise, any note, bill receivable, or other evidence 
of debt ; and if it shall appear in evidence, upon the trial of any 
action upon any such note, bill receivable, or other evidence of debt, that 
the same was transferred, the same shall abate upon the plea of the 
defendant." (See Acts of 1840, p. 15.) This law constitutes the only 
defence to a recovery in the present case by the plaintifis. But they 
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contend it is invalid, because, by the constitution, art 1, ^ 10, "no 
State" shall pass any law "impairing the obligation of contracts;" 
and this law does impair it, in this instance, in two respects. First, in 
the obligation of the contract in the charter with the State ; and sec- 
ondly, in the obligation of the contract made by the signers of the note 
declared on with the bank. 

To decide understandingly these questions, it will be necessary to 
go a little further into the true extent of those two contracts under the 
powers held by the bonk, and likewise into the true extent of the sub- 
sequent act of the Legislature affecting them. 

• That promissory notes are to be regarded as either goods, chattels, 
or effects, within the sixth section of 3ie charter, can hardly be ques- 
tioned, when it mcludes these "of what kind soever, nature, and 
quality." This addition evidently meant to remove any doubt or 
restriction as to the meaning of those terms, aa sometimes employed 
in connection with peculiar subjects, and to extend the description by 
them to every kind of personal property belonging to the bank. This 
construction would go no further than sometimes has been done in 
England, holding the words goods and chattels to include choses in 
action, as well as other personal property (12 Coke, 1 ; 1 Atkins, 
1182), and bv the word goods alone, in a bequest, it has been held 
that a bond will pass (Anonymous, 1 P. Wms. 127). 

So, in respect to effects^ it has been held, when the word is used 
alone, or simpliciter^ it means all kinds of personal estate. (13 Ves. 
39, 47, note ; Michell v. Michell, 5 Madd. 72 ; Heame v. Wigginton, 
6 Madd. 119 ; Cowp. 299.) But if there be some word used with it, 
restraining its meaning, then it is governed by that, or means some- 
thing ejusdem generis. Here, however, instead of restraining terms 
being used with it, those most broad and enlarging are added, being 
"effects of what kind soever, nature, and quality." (Hotham t?. Sut- 
ton, 15 Ves. 326 ; Campbell v. Prescott, 15 Ves. 500 ; 3 Ves. 212, 
note.) 

The same rule prevailed in the civil law, under the term bona mo- 
bilia. (1 P. Wms. 267.) And by that law, as well as the common 
law, promissory notes or choses in action come under the category of 
movable goods or personal property, as they accompany the person. 
(2 Bl. Comm. 384, 398.) 

The bank was aUowed, also, by the seventeenth section, " to dis- 
count bills of exchange and notes;" and, in truth, promissory notes 
usually constitute a large portion of the property of such institutions. 
Such notes, also, not only by general usage and established forms, are, 
in most cases, made to run to banks or their order, and must be 
expected to run so when the banks please ; but it is expressly provided, 
by the twenty-second section of this charter, that " it shall not be 
lawful for said bank to discount any note or notes which shall not be 
made payable and negotiable at said bank," &c. And, again, by an 
amendatory act, accepted by the bank, it was provided, on the 9th of 
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December, 1831, " that such promissory notes shall be made payable 
and negotiable on their face at some bank or branch bank." 

But T?hy made negotiable, if no right was to exist to negotiate or 
transfer them? The bank, then, as the legal holder of such notes, 
possessed a double right '^ to dispose " of them ; first, from the express 
grant in the charter itself, empowering them, as to their " ^)ods, 
chattels, and eflFects, of what kind soever, nature, and quality," " the 
same to grant, demise, alien, or dispose of, for the cood of said bank " 
(sixth section) ; secondly, by an implied authority, incident to its 
charter and business, and me express requirement that the notes 
should be " negotiable on their face." We do not refer to the next 
ground because it is necessary to resort to implication or analogy to 
establish an authority in the bank, under its charter, to make a transfer 
of its notes, when it possesses that authority by the yerj words and 
spirit of the contract made in the charter by the State. 

But, to make the correctness of this conclusion from the specific 
words of the charter stronger and undoubted, it will be found to be the 
natural, useful, and proper view of its powers as a bank; under all 
sound analogy and necessarily implied authority. 

To reach this end, it is not indispensable to hold that corporations 
in modem times possess numerous incidental powers, equal to those 
of individuals, as was once the doctrine (Kyd on Corp. 108 ; 2 Kent, 
Comm. 281, and cases in those treatises) ; but seems now in some 
respects overruled. (Earle v. Bank of Augusta, 13 Peters, 519, 587, 
153 ; 2 Cranch, 16Y ; 12 Wheat. 64.) But merely to hold, as it often 
has been in late years, that what is necesswy and proper to be done 
to carry into effect express grants, and which is nowhere forbidden, 
may in most cases be lawful. 

Though such a power as this last to Congress is expressly added in 
the constitution of the United States, yet it has been considered by 
some that it would exist as a reasonable incident, under reasonable 
limitations, without any such express addition. (2 Kent, Comm. 298, 
and cases there cited.) 

Thus a corporation, if once organized, has the implied power to make 
contracts connected with its business and debts, and tbrough agents 
and notes, as well as under its seal. (Bank of Columbia v, Patterson's 
Adm'r, 7 Cranch, 299; 8 Wheat. 338; 12 Wheat. 64; 11 Peters, 
588.) 

So it may hold and dispose of property even in trust, if not incon- 
sistent and unconnected with its express duties and objects. (Vidal et 
al. V. Girard's Ex'rs, 2 Howard, 127.) 

Hence, a power to dispose of its notes, as well aa other property, 
may well be regarded as an incident to its business as a bank to dis- 
count notes, which are required to be in their terms assignable, as 
well as an incident to its nght of holding them and other proper^, 
when no express limitation is imposed on the authority to transfer 
them. 
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Not that a banking corporation has, under its charter, a constructive 
power to follow another independent branch of business, such as man- 
ufacturing or foreign trade ; but merely the business of banking, and 
to do such acts as are necessary and proper or usual to carry that 
business into effect, and such as are in hannony with the letter and 
spirit of its charter. 

Nor even that it can adopt any course as an incident, and as neces- 
sary and proper, which is merely convenient, or which is expressly 
forbidden by the charter, or so forbidden by any previously existing 
laws in the State of a general character. 

But, in discounting notes and managing its property in legitimate 
banking business, it must be able to assign or sell those notes when 
necessary and proper, as, for instance, to procure more specie in an 
emergency, or return an imusual amount of deposits withdrawn, or 
pay large debts for a banking-house, and for any ** goods and effects " 
connected with banking which it may properly own. It is its duty to 
pay in some wuy every debt. (6 Gill & Johns. 219.) This court, in 
the United States v. Kobertson, 5 Peters, 650, has expressly recog- 
nized the authority of a bank to give bonds and assignments to pay 
its deposit debtors. In that case, **the directors agree to pledge to 
the government of the United States the entire estate of the corpora- 
tion as a security for the payment of the original principal of the 
claim,'' &c. (p. 648). And such a pledge or transfer was held there 
to be valid. 

It is said, in opposition to this, Why should a bank be considered 
as able to incur debts ? or why to do any business on credit, requiring 
sales of its notes or other property to discharge its liabiUties ? Such 
inquiries overlook the fact, that the chief business and design of most 
banks — their very vitaHty — is to incur debts, as well as have credits. 
All their deposit certificates, or bank-book. credits to individuals, are 
debts of the bank, and which it is a legitimate and appropriate part 
of its business as a bank to incur and to pay. The same may be 
said, also, of all its bank-notes, or bills, they being merely promises 
or debts of the bank, payable to their holders, and imperative on 
them to discharge. (See Bank of Columbia v. Patterson's Adm'r, 7 
Cranch, 307; 13 Peters, 593.) 

It may, to be sure, independent of justifications like these, not be 
customary for banks to dispose of their notes often. But, in exigen- 
cies of indebtedness, and other wants under pressures like those 
referred to, it may not only be permissible, but much vriser and safer 
to do it than to issue more of its own paper, too much of it being 
already out, or part with more of its specie on hand, too little being 
now possessed for meeting all its obligations. Indeed, its right to seU 
any of its property, when not restricted in the charter or any previous 
law, is perhaps as unHmited as that of an individual, if not carried 
into the transaction of another separate and unauthorized branch of 
business. (Angell & Ames on Corp., p. 104, ^ 9; 4 Johns. Ch. 
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807; 2 Kent, Comm. 283; 11 Serg. & Bawle, 411.) Both may 
sell notes to liquidate their debts, — both sell their lands acquired under 
mortgages foreclosed, or acquired under the extent of executions not 
redeemed. Both, too, must be able to sell all kinds of their property, 
when proceeding to close up their business, or find it impracticable. 
Nor is there any pretence here that any clause in the charter of this 
bank restricted it fix)m selling its notes or other property under any 
circumstances, and much less under those, connected with indebtedness 
and with banking, which have just been referred to. It will be seen, 
in this way, that all analogies seem to sustain the right which exists, 
by the express grant in this charter, to " alien and dispose of^^ all 
its "goods, chattels, and effects, of what kind soever, nature, and 
quality, for the good of said bank." But, to avoid differences of 
opinion, we place the right here solely on the express grant. It 
ought, perhaps, to be added, that the courts of Mississippi once put a 
more limited construction on this charter. (Baldwin et al. v. Payne et 
al., 3 Smedes & Marshall, 661.) 

But, as that very case is now before us for revision, on the ground 
that it was erroneous, we feel obliged, for that and other reasons, 
which need not be here enumerated, to put such construction on the 
charter, and on the law supposed to violate it, as seems right according 
to our own views of their true intent. 

Having thus ascertained the extent of the contract made by the State 
with the bank in the charter, we proceed next to examine the character 
and scope of the contract between the maker of the note and the bank. 

We have already seen that the bank was not only authorized, but 
expressly required, to discount notes which were negotiable, or, in 
other words, which contained a contract or stipulation to pay them to 
any assignee. Nor is it pretended there was any law of AGssissippi, 
when tins charter was given or when this note was taken, which pro- 
hibited selling it, and passing to an assignee all the rights, either of 
property or of bringmg a suit in his own name, which then existed 
with individuals and other banking institutions. 

What law existed on this point when the note was actually trans- 
ferred is not the inquiry, but what existed when it was made, and its 
obligations as a contract were fixed. The law which existed at the 
transfer, so far fix>m being the test of the force of a contract made 
long before, and under different legal provisions, is the violation of 
it, and the very ground of complaint in the present proceeding. 

This contract, then, by the bank with the maker, when executed, 
enabled the former to sell or assign it, and the indorsee to collect it, 
not only by its express terms, but by the general law of the State, 
then allowing transfers of negotiable paper and suits in the name of 
indorsees. {Howard and Hutchinson's Laws, 373.) 

Indeed, independent of the last circumstance, it is highly probable, 
that, by the principles of the law of contracts and commercial paper, 
such choses in action may be legally assigned or transferred every- 
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-where, when not expressly prohibited by statute. This was done 
before the Statute of Anne, in England. And it is done since, 
as to paper both negotiable and not negotiable, independent of that 
statute. 

If such notes cannot be sued in the name of the indorsee, when 
running to order, without the help of a statute, they certainly can be 
sued in the name of the payee, for the benefit of the indorsee, when 
the transfer is legal in its consideration and form. 

The State itself, by passmg this law prohibiting the transfer of 
notes by banks, recognizes the previous right, aa well as custom, to 
transfer them ; otherwise, the law would not be necessary to prevent 
it Nor is this law supposed to have been founded on any prior 
abuse of power in negotiating or selling its notes, which, if existing, 
might obviate the above inference. But it is understood, from the 
record and opinions of the State court, that the design of the law was 
to secure another provision of statute not previously existing, but 
made by the Legislature at the same time, requiring banks to receive 
their own notes in payment of their debtors, though below par. 
That design, too, would still recognize the prior authority to sell or 
transfer. 

We are not prepared to say that a State, under its general legisla- 
tive powers, by which all rights of propertjr are held and modified as 
the public interest may seem to demand, might not, where unrestricted 
by constitutions or its own contracts, pass statutes prohibiting all sales 
of certain kinds of property, or all sales by certain classes of persons 
or corporations. (14 Peters, 74.) Such ma often been the legislation 
as to property held in mortmam, or by aliens, or certain proscribed 
sects in religion. 

This is, however, veir invidious legislation, when applied to classes 
or to particular kinds of property before allowed to be held generally. 
Legislation for particular cases or contracts, without the consult of all 
concerned, is of very doubtful validity. (Merrill v. Sherburne et al., 
1 New Hamp. 199.) Under our system of government, and the 
abuses to which in various ways and to various extents that kind of 
legislation might lead, seversJ of the State constitutions possess 
clauses prohibitory of* such a course where it affects contracts or 
vested rights ; and more especially does the constitution of the United 
States expressly forbid any such legislation, whenever it goes to 
impair the obligation of a contract. Hence, the general powers 
which still exist under other governments, or might once have pre- 
vailed here in the States, to change the tenure and rights over 
property, and especially the jus disponendi of it, cannot now, under 
the federal constitution, be exercised by our States to an extent 
affecting the obligation of contracts. 

The next and final question, then, is. Did the act in question 
impair the obligation, either of the contract by the State with the 
bank, or of the contract by the maker of the note with the bank ? 
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We have already ascertained the true extent of both of these con- 
tracts before this act passed ; that by the State with the bank clearly 
allowing it to take negotiable notes, and to sell or transfer them, and 
that with the maker clearly enabhng the bank to assign his note, 
and a recovery to be had on it after a transfer, by the assignee. In 
this condition of things, with this note taken and held, accompanied 
by such rights and obligaticms, the Legislature of Mississippi passed 
the law already quoted, and now under consideration. It expressly 
took away the right of the bank to mako any transfer whatever of its 
notes, and virtually deprived an assignee of them of the right to sus- 
tain any suit, either in his own name or that of the bank, to recover 
them of the maker. 

The new law, also, conferred in substance on the maker a new right 
to defeat any action so brought, which he would otherwise have beien 
liable to. These results vitally changed the obligation of the con- 
tract between him and the bank, to pay to any assignee of it, as well 
as changed the obhgation of the other contract between the State and 
the baiu: in the charter, to allow sueh notes to be taken and trans- 
ferred. It is true that this new law might bear a construction, that 
the transfer was only a voidd)le act, and not void, and that, if can- 
celled or waived, a recovery mi^t afterwards be had on the note by 
the bank ; and this seems to have been the view of some of the court 
in 3 Smedes & Marshall, 681, as weQ as in Hyde et al. v. The Plant- 
ers' Bank, 8 Bobinson, 421. Yet the State court in Mississippi 
appears finally to have thought it meant otherwise, and to have 
decided that no suit at all can be sustained on such a note by any- 
body after a transfer. This was the view which they think influenced 
the Legislature. (See Planters' Bank v. Sharp et al., 4 Smedes & 
Marshal, 28.^ We are disposed to acquiesce in the correctness of 
this construction, as it seems to conform nearest to the real desipis 
of the Legislature. But this view is not adopted because a decision 
by a State court on a State statute, though generally governing us, is 
to control here in the very cases which, on account of that decision, 
are brought here by appeal or writ of error. 

The rights of a party under a contract might improperly be nar- 
rowed or denied by a State court, without any redress, if their 
decision on the extent of them cannot be reviewed and overruled here 
in cases of this kind ; while their decision, if restricting or enlarging 
the prohibitory act, might more safely stand, as doing no injury in 
the end, if we hold the act null wherever it is construed by them or 
us so as to conflict with prior rights obtained under contracts. (See 
Commercial Bank v. Buckingham's Ex'rs, 5 Howard, 317.) 

If the State courts of Mississippi should hereafter adopt the dis- 
senting c^inion of Judge Sharkey, in 4 Smedes & Marshall, 28, and 
go ba^ to what they appear to have before held, in 3 Smedes & Mar- 
shall, 661, — namely, that the right to sue by the bank, after a 
I transfer, was not taken away, if the plaintiflf replied that the transfer 
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had been rescinded, and the interest was now solely in the bank^ — 
and should that construction be adopted here, the force of this new 
law, aa impairing the obligation of the contract, might not be so exten- 
sive and clear as now. But still it would seem to impair the contract 
in some respects ; yet whether in such way and extent as to render the 
obUgation itself changed, must be left to be decided definitively when 
such a case is presented for our decision. In the present instance, 
however, as before explained, the extent and operation of the prohib- 
itory law being regarded as forbidding any transfer whatever, and, if it 
takes place, as bamng every kind of remedy on the note, the decisive 
question may be repeated, How can this happen without injury to the 
plaintiff's contracts ? When every form of redress on a contract is 
taken away, it will be diflScult to see how the obligation of it is not 
impaired. (Green v. Biddle, 8 Wheat. 76 ; 1 Howard, 317 ; 4 Smedes 
& Marshall, 607; King v. Dedham Bank, 15 Mass. 447.) 

If any right or power be left, under the note, by this act, after a 
transfer is made, it is of no use, when it cannot be enforced and no 
benefit be derived from it, but an action abated ioties quoties as often 
as it is instituted. (8 Wheat. 12 ; 1 Bl. Comm. 55.) In the mildest 
view, a new disability is thus attached to an old contract, and its 
value and usefulness restricted ; and these, of course, impair it. (Soci- 
ety for Propagating the Gospel v. Wheeler, 2 (Jail. 139.) 

One of ^e tests that a contract has been impaired is, that its value 
has by legislation been diminished. It is not, by the constitution, to be 
impaired at all. This is not a question of degree or manner or cause, 
but of encroaching in any respect on its obligation, dispensing with 
any part of its force. (The Commercial Bank of Rodney v. The 
State of Mississippi, 4 Smedes 4; Marshall, 507.) So, if the obli- 
gation of a contract is to be regarded as the duty imposed by it, here 
the duty imposed by the State to adhere to its own deliberate grant, 
and the duty imposed on the signer of the note to make payment 
to an assignee, as well as to the bank itself, are both interfered with 
and altered. 

In answer to this supposed violation of the contract between the 
maker of the note and the bank, some objections have been urged 
which deserve ftirther notice here. 

It is sometimes stated, with plausibility, that States may pass insol- 
vent laws, suspending or taking away actions on contracts, where the 
debtor goes into insolvency, and hence, by analogy, can do it here. But 
there another remedy is still given on the contract, before the commis- 
sioners of insolvency, and a payment is made pro rata, as far as 
means exist. Here there is no other remedy given, or any part pay- 
ment made. Indeed, it'seems that a forfeiture of all right to recover 
on the note, in any way, is inflicted here as a penalty for making that 
very transfer which the bank before, by the act of incorporation, as 
well as bv the note itself, was authorized to make. A^n, State 
insolvent laws, if made, like this law, to apply to past contracts and 



Digitized by 



Googk 



IMPAIRING AN OBLIGATION OP CONTRACT. 68 

stop suits on them, have been held not to be constitutional, except 
SO far afi they discharge the person from imprisonment, or in some 
other way affect only the remedy. When so restricted, they do not 
impair the obligation of the contract itself, because the obligation is 
left in full force and actionable, and future property, as well as pres- 
ent, subjected to its payment, and the body exonerated only as a 
matter connected merely with the form of the remedy. (Cook v. Mof- 
fet, 5 Howard, 816, and cases there cited.) The case in 8 Robinson, 
421, appears also to have been one on a note executed after the prohib- 
itory law, and not, as here, before. But where future acquisitions are 
attempted to be exonerated, and the discharge extended to the debt or 
contract itself, if done by the States, it must not, as here, apply to 
past contracts, or it is held to impair their obligation. (Ogden v. 
Saunders, 12 Wheaton, 213 ; Sturges v- Crowninshield, 4 Wheaton, 
122; 6 Wheaton, 131; 2 Kent, Comm. 392; Bronson v, Kinzie, 1 
Howard, 811; McCracken v. Hayward, 2 Howard, 608; 1 Cowen, 
321; 16 Johns. 237; 1 Ohio, 236; Coot t?. Mo&t, 5 Howard, 308, 
314.) Congress alone can do this as to prior contracts, by means of 
an express permission in the constitution to pass uniform laws on the 
subject of bankruptcy ; and which laws, when not restrained by any 
constitution or clause like this as to States impairing contracts, may 
in that way be made to reach past obligations. 

The misfortune here is, that the Legislature, if meaning merely to 
insure to bill-holders of the bank, when debtors, the privilege of pay- 
ing in the bills of the bank (as is supposed, 4 Smedes & Marshall, 1, 
90), have not said so, and no more, by providing that promissory 
notes, though assigned by banks, should still be open to set-ofi& by 
their debtors of anv of their bills which they then held. This would 
have been equitable, and no more, probably, than they would be 
entitled to, on common law principles, if an assignee purchased, as 
here, after the promissory note^ fell due, and perhaps with a knowl- 
edge of the existence of such a set-off. 

Chief-justice Marshall, in The United States v. Robertson, 5 
Peters, 669, says, independent of any statute, " every debtor may pay 
his cr^tor widi the notes of that creditor. They are an equitable 
and legal tender." Equally just and reasonable would have been a 
declaratory law as to the allowance of such bills as a set-off, where an 
assignment had been made collusively between the parties with a view 
to prevent such a set-off. (8 Eobinson, 421.) 

But instead of resorting to such measures, uie Legislature adopted a 
shorter and more sweeping mode (^ attaining the end of preventing 
assignments which might embarrass or defeat set-offi. They did it by 
cutting off all assignments whatever, and all remedies whatever upon 
them. And t^ey accompanied this by another statute, enabling debt- 
ors of the bank who held its notes, when their debts fell due, to pay 
in them, or set them off; and even virtually authorized them to make 
payment in depreciated bills or notes afterwards bought up for that 
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purpose, and thus to gain an undue advantage over set-ofi by other 
debtors in other matters. 

The act as to this last topic was passed the next day after the act 
prohibiting transfers. (Mississippi Laws, 2 February, 1840, p. 21, 
sec. 2.) It was in these words : — " All banks above alluded to, and 
all other banks in this State, shall at all times receive their respective 
notes at par in liquidation of their bills receivable and other claims 
due them." These two acts, though undoubtedly well meant, and 
designed to give an honest preference to bill-holders (see Sharkey's 
dissenting opinion) as to a paper currency which ought always to be 
kept on a par with specie, were imfortunately, in the laudable zeal to 
avert a jgreat apprehended evil, passed without suflScient consideration 
of the limitations of the powers imposed by the constitution of the 
Union on the State Legislatures, not to impair the obligation of exist- 
ing contracts. Nor was it necessary to go so fer to secure any legiti- 
mate results. Some other laws are referred to, which are upheld and 
which affect the whole community, and seem to violate some of the 
important incidents of contracts between individuals, or between them 
and corporations. But it will usually be found that these are such 
laws only as relate to future contracts, or, if to past ones, relate to 
modes of proceeding in courts, to the form of remedy merely, to pri- 
ority to some classes of creditors (5 Cranch, 298), to the kind of 
process (9 Peters, 319; 10 Wheat. 51), to the length of the statute 
of limitations (6 Wheat. 181; 2 Mason, 168; 3 Johns. Ch. 190; 4 
Wheat. 200; 1 Howard, 315), to exempting the body from imprison- 
ment (4 Wheat. 200), or tools and household goods nrom seizure (16 
Johns. 244; 1 Howard, 15; 11 Martin, 730), or affecting some 
privilege attached to the person or territory (Story on Confl. of Laws, 
339, &c.), and not to the terms or obligations of any part of the con- 
tract itself (Cook v, Moffat, 5 Howard, 295 ; Towne v. Smith, 1 
Woodb. & Minot, 132 ; 7 Greenl. 337 ; 3 Burge on Col. & For. Law, 
234, 1046). 

And if, in professing to alter the remedy only, the duties and 
rights of a contract itself are changed or impaired, it comes just as 
much within the spirit of the constitutional prohibition. (Bronson r. 
Kinzie et al., 1 Howard, 316; 2 Howard, 612; 2 Madison Papers, 
1239,1581.) 

Thus, if a remedy is taken away entirely, as here, or clogged " by 
condition of any kind, the right of the owner may indeed subsist 
and be acknowledged, but it is impaired^ (Green v. Biddle, 8 
Wheat. 75.) And the test, as before suggested, is not the extent of 
the violation of the contract, but the fact, that in truth its obligation 
is lessened, in however small a particular, and not merely altering or 
regulating the remedy alone. (2 Howard, 612; 8 Wheat iS 

Having, it is believed, assigned sufficient reasons to show tnat the 
obligation of both of these contracts was impaired, it is now proposed 
briefly to refer to a few precedents bearing on the correctness of tins 



Digitized by 



Google 



IMPAIKINa AN OBLIGATION OF CONTRACT. 55 

conclusion, cliiefly in respect to the most important of the contracts, 
— that between the State and the bank. On an examination of the 
various decisions which have taken place in this court on the violation 
of the obligation of contracts, it will be found that this case does not 
come within the principles of any of those where the decision was, 
that the new laws were no violation ; but, on the contrary, is much 
like several where the decision annulled them as a clear violation. 
Thus, where a new law has taken the property of a corporation for 
highways under the right of eminent domain, which reaches all prop- 
erty, private or corporate, on a public necessity, and on making fall 
compensation for it, and under an implied stipulation to be allowed to 
do it in all public grants and charters, no injury is committed not 
atoned for, nothing is done not allowed by preexisting laws or rights, 
and consequently no part of the obligation of the contract is impaired. 
(See case of the West River Bridge, and authorities there cited, in 6 
Howard, 507.) 

So, when the Legislature afterwards tax the property of such corpo- 
rations, in common with other property of like kind in the State, it is 
under an implied stipulation to that effect, and violates no part of the 
contract contained in the charter. (Armstrongs. Treasurer of Athens 
Count J, 16 Peters, 281. See Providence Bsmk r. Billings, 4 Peters, 
514 ; 11 Peters, 667 ; 4 Wheat. 699 ; 12 Mass. Rep. 262 ; 4 Gill & 
Johns. 132; 4 Dum. & East. 2; 6 Bam. & Aid. 157; 2 Railway 
Cases, 23.) 

So, when no clause existed in a charter for a bridge against author- 
izing other bridges near at suitable places, it is no violation of the 
terms or obligation of the contract to authorize another. (Charles River 
Bridge v. The Warren Bridge et al., 11 Peters, 420.) 

Nor is it, if a law make deeds by femes covert good when bonajide, 
though not acknowledged in a particular form; because it confirms 
rather than impairs their deeds, and carries out the original intent of 
the parties. (Watson v. Mercer, 8 Peters, 88.) 

Or if a State grant lands, but makes no stipulation not to legislate 
further upon the subject, and proceeds to prescribe a mode or form of 
setthng titles, this does not impair the force of the grant, or take away 
any right under it. (Jackson v. Lumpkin, 3 Peters, 280.) 

Nor does it, if a State merely changes the remedies in form, but 
does not abolish them entirely, or merely changes the mode of record- 
ing deeds, or shortens the statute of limitations. (3 Peters, 280; 
Hawkins p, Barney's Lessee, 5 ib. 457.) 

It has been held, also, not only that a Legislature may regulate anew 
what is merelv the remedy, but some State courts have decided that 
it may make banking corporations subject to certain penalties for not 
performing their duties, — such as paying their notes on demand in 
specie, — and that this does not violate any contract. (Brown v. Penob- 
scot Bank, 8 Mass. Rep. 445 ; 2 Hill, 242 ; 5 Howard, 842.) It is 
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supposed to help enforce, and not impair, what the charter requires. 
But on this, being a very different question, we give no opinion. 

But look a moment at the other class of decisions. Let a charter 
or grant be entirely expunged, as in the case of the Yazoo claims in 
Georgia, and no one can doubt that the obligation of the contract is 
impaired. (Fletcher v. Peck, 6 Cranch, 87.) 

So, if the State expressly engage in a grant that certain lands 
shall never be taxed, and a law afterwards passes to tax them. (State 
of New Jersey v. Wilson, 7 Cranch, 164.) Or that corporate prop- 
erty and franchises shall be exempt, and they are then taxed. (Qordon 
V, Appeal Tax Court, 3 Howard, 133.) 

So, if lands have been granted for one purpose, and an attempt is 
made by law to appropriate them to another, or to revoke the grant 
(Terrettv. Taylor, 9 Cranch, 43 ; Town of Pawlet v, Clark, 9 Cranch, 
292.) 

Or if a charter, deemed private rather than public, has been altered 
as to its government and control. (Dartmouth College v. Woodward, 
4 Wheat. 618.) 

Or if owners of lands, granted without conditions or restrictions, 
have been by the Legislature deprived of their usual remedy for mesne 
profits, or compelled to pay for certain kinds of improvements, for 
which they were not otherwise liable. (Green v. Biddle, 8 Wheat. 1.) 

Or if, after a mortgage, new laws are passed, prohibiting a sale to 
foreclose it, unless two-thirds of its appraised value is offered, and 
enacting further that the equitable title shall not be extinguished till 
twelve months after the sale. (Bronson v. Kinzie, 1 Howard, 311 ; 
McCracken v. Hayward, 2 ib. 608.) 

These last cases in Wheaton and Howard are very near in point to 
the present one, though, in my view, a less strong and decisive 
encroachment on a previous contract than this is. 

So are the cases very near where all remedy whatever is taken 
away, and it is held that the obligation of the contract is thus impaired. 
(See some before cited, and 8 Mass. Eep. 430 ; 2 Gall. 141; 2 Greenl. 
294 ; 1 Howard, 311 ; 3 Peters, 290 ; 2 Howard, 608.) 

The whole usefulness and value of a note or contract is in this way 
destroyed, and that without any reference to the contract itself. For 
these reasons, the judgment below must be reversed. 
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ON STATE LICENSE LAWS.* 



I CONCUR in the conclusion of mv brethren as to the judgment 
which ought to be pronounced in all the three hcense cases. 

But, differing in some of the reasons for that judgment, and in the 
limitations and extent of some of the principles involved, and knowing 
the cases to possess much interest in tiie circuit to which I belong, and 
from which they all come, I do not feel at liberty to refrain from 
briefly expressing my views upon them. 

The paramount qu^tion involved in all the cases is, whether license 
laws by the States for selling spirituous liquors are constitutional. It 
is true that several other points are raised, as to evidence, the power ^ 
of juries in criminal prosecutions to decide the law as well as the fects, 
and other questions not connected with the overruling of any clause 
in an act of Congress, or treaty, or the constitution, which was inter- 
posed in the defence. But, confined, as we are, to these last consider- 
ations in writs of error to State courts, it would be travelling out of our 
prescribed path to discuss at all, either the other questions just alluded 
to, or some which have been long and ardently agitated in connection 
with this subject ; such, for instance, as the expediency of the license 
laws, or the power of a State to regulate, in any way, the food and 
drink or clothing of its inhabitants. Fortunately, those questions 
belong to another and more appropriate forum, — the State tribunals. 

But, looking to the relations which exist between the General Govern- 
ment and the different State sovereignties, the question, whether the 
laws in these cases are within the power of the States to pass, without 
an encroachment on the authority of the General Grovemment, is one 
of those conflicts of laws between the two governments, involving the 
true extent of the powers in each as regams the other, which is very 
properly placed under our revision. In helping to discharge that 
duty on this occasion, I carry with me, as a controlling principle, the 
proposition, that State powers. State rights, and State decisions, are to 
be upheld when the objection to them is not clear, equally proper as 
it may be for them, when the objection is clear, to give way to the 
supremacy of the authorized measures of the General Government. 
(See Constitution, art. 3.) 

It is not enough to fancy some remote or indirect repugnance to acts 
of Congress, — a *• potential inconvenience," — in order to annul the 
laws of sovereign States, and overturn the deliberate decisions of State 
tribunals. There must be an actual collision, a direct inconsistency, 
and that deprecated case of "clashing sovereignties," in order to 

* Opinion in License cases, January term S. C. U. S., in 1847. 
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demand the judicial interference of this court to reconcile them. 
(McCulloch r. Maryland, 4 Wheat. 316,487; 1 Story's Com. on 
Const. 432.) 

These cases present two leading facta jn respect to the material 
points, which ought first to be noticed. Neither of them is a prosecu- 
tion against the importer of spirit or wine from a foreign country ; and 
in neidier has a duty been imposed, or a tax collect^, by the State 
from the original defendant, in connection with these articles. From 
this state of mings, it follows, that, however much has been said as to 
the collision between these license laws and some former decisions 
of this court, no such direct issue is made up in either of them. 

The case usually cited in support of such a proposition is very 
different. It is that of Brown v. Maryland, 12 Wheat. 419, which 
was a tax or license required, before the sale of an article, from the 
importer of it fix)m a foreign country ; and it was an importer alone 
who called the constitutionality of the law in question. What do these 
statutes, then, really seek to do 7 They merely attempt to regulate 
the sale of spirit or wine within the limits of States, in regard to the 
quantity sold at any one time without a license fix)m the State 
authorities, — as in the cases from Massachusetts and Ehode Island ; 
and in regard to any sale whatever without such license, — as in the 
case from New Hampshire. 

It is true, also, that the Quantity allowed to be sold in Massachusetts 
at any one time, without a license, is not so small as that which is per- 
mitted by Congress to be imported in kegs, and in Rhode Island is 
greater than that which Congress permits to be imported in bottles, 
and in New Hampshire is no quantity whatever. Yet neither of the 
laws unconditionally prohibits importations. Indeed, neither of them 
says anything on the subject of importations. The first inquiry, then, 
recurs, whether they do not all stand on the same platform in respect 
to this, and without conflicting in this respect with any act of Congress. 
My opinion is that they do ; as none of them, by prohibiting importa- 
tions, oppose in terms any act of Congress wmch allows them, and 
none seem to me to conflict, in substance, more than form, with entire 
freedom on that subject. Nor in either case do they, in point of fact, 
amount to a prohibition of importations in any quantity, however 
small. Under them, and so far as regards them, importations still go 
on abundantly into each of those States. It is manifest, also, whether 
as an abstract proposition or practical measure, that a prohibition to 
import is one thing, while a prohibition to sell without license is 
another, and entirely different The first would operate on foreign 
commerce, on the voyage. The latter affects only the internal business 
of the State after the foreign importation is completed and on shore. 
In the next place, in point of feet, neither of the laws goes so far as 
to prohibit in terms the sales, any more than the imports, of spirits. 
On looking at the laws, this will be conceded. But, if such a pro- 
hibition existed as to sales, what act of Congress would it come in 
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collision with 7 None has ever been passed which professes to regulate 
or permit sales within the States as a matter of commerce. A good 
reason exists for this, as the subject of buying and selling within a 
State is one as exclusively belonging to the power of the State over its 
internal trade, as that to regulate foreign conmierce is with the 
Greneral Government, under the broadest construction of that power. 

And what power or measure of the General Government would a 
prohibition of sales within a State ccmflict with, if it consisted merely 
in regulations of the police or internal commerce of the State itself? 
There is no contract, express or implied, in any act of Congress, that 
the owners of property, whether importers or purchasers from them, 
shall sell their articles in such quantities or at such times as they 
please within the respective States. Not can they expect to sell on 
any other or better terms than are allowed by each State to all its 
citizens, or in a manner different from what has comported with the 
policy of most of the old States, as well before as since the constitution 
was adopted. Any other view would not accord with the usages of 
the country, or the fitness of things, or the unquestioned powers of all 
sovereign States, and, as is admiUed, even of those in this Union, to 
regulate both their internal commerce and general police. The idea, 
too, that a prohibition to sell would be tantamount to a prohibition to 
import, does not seem to me either logical or founded in feet. For, 
even under a prohibition to sell, a person could import, as he. often 
does, for his ovm consumption and that of his femily and plantations ; 
and, also, if a merchant, extensively engaged in commerce, often does 
import articles with no view of selhn^ them here, but of storing them 
for a higher fmd more suitable market in another State, or abroad. 
This was the paramount object in the law of Congress, so often cited, 
as to the importation of kegs of fifteen gallons of brandy, — to have 
them in proper shape to be reexported and carried on mules in Mexico, 
rather than to be sold for use here. 

I should question the correctness of this objection, even were it the 
doctrine in Brown v. Maryland, though I do not regard it as the point 
there settled, or the substantial reason for it. (See Chief-justice 
Parker's Opinion in The State of New Hampshire v. Peirce, in Law 
Rep. for September, 1845.) That point related rather to the want of 
power in a State to lay a duty on imports. 

But it is earnestly urged, that, as these acts indirectly prohibit 
sales, such a prohibition of sales is indirectly a prohibition of importa- 
tions, and importations are certainly regulated by Congress. It is 
necessary to scrutinize the grounds on which such circuitous reasoning 
and analogy rest. The sale of spirit being still permitted in all these 
States, as before remarked, it is first objected, that it is permitted in 
certain quantities only, except under license, and that this restricts and 
lessens both the sales and imports. But the leading object of the 
license is to insure the sales of spirit in quantities not hkely to 
encourage intemperance, and at places and times, and by persons, con- 



Digitized by 



Google 



60 STATE LICENSE LAWS. 

ducive to the same end. This is the case in New Hampshire, where 
none can be sold without license ; while in the two other States, if no 
license is granted, the owner may sell in ten or twenty-eight gallons 
at a time; and in all the' three States, the owner may, without 
license, consume what he imports, or store and reexport it for a market 
elsewhere. So the laws of most of the States forbid sales of property 
on the Sabbath. But who ever regarded that as prohibiting there 
entirely either their imports or sales? 

It is further argued, however, that the license laws accomplish 
indirectly what is hostile to the policy of Congress, and thus conflict 
with the spirit of its acts as much as if they prohibited absolutely both 
importations and sales. But, if eflFecting this at all, it must be because 
they tend to lessen, and are designed to lessen, the consumption of 
foreign spirits, and thus help to reduce the imports and sales of them. 

The case from New Hampshire is in this respect less open to 
objection than the others, the spirit there having been domestic. But, 
as it came in coastwise from another State, it may involve a like 
principle in another view ; and, in its prohibitory character as to selling 
any liquor without license, the New Hampshire statute goes further 
than either of the others. 

Now, can it be maintained that every law which tends to diminish 
the consumption of any foreign or domestic article is unconstitutional, 
or violates acts of Congress? For that is the essence of this point. 
So far from this, whatever promotes economy in the use or consump- 
tion of any articles is certainly desirable, and to be encouraged by 
both the State and General Governments. Improvements of that kind 
by new inventions and labor-saving machinery are encouraged by 
patents and rewards. More especially is it sound policy everywhere 
to lessen the consumption of luxuries, and in particular those aanger- 
ous to public morals. So in respect to foreign articles : the disuse of 
them is promoted by both the General and State Governments in several 
other ways, rather than treating it as unconstitutional or against the 
acts of Congress, though the revenue as well as consumption be thereby 
diminished. Thus, the former orders the purchase of only domestic 
hemp for the navy, when it can be obtained of a suitable quality and 
price (Resolution, 18 February, 1843, 5 Statues at Large, 648). 
And some of the States have often bestowed bounties on the growUi 
of hemp, and of wheat, and other useful articles. An exception like 
this would cut so deep and wide into other usages and policy well 
established, as to need no further refutation. But this objection is 
mixed up with another, — that the operation of these license laws is 
unconstitutional, because they lessen the amount of revenue which the 
General Government might otherwise derive from the importation of 
that which is made abroad. It may be a sufficient reply to this, that 
Congress itself, by its own revenue system, has, at times, by very high 
duties on some articles, meant to diminish their consumption, and 
reduce the revenue which otherwise might be derived from them if 
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allowed to be introduced more largely under a small duty. And in 
this very article of spirits it has confessedly, from the foundation of 
the government, made the duties high, so as to discourage their use ; 
and this in the very last tariff of 1846, though consider^ to be more 
emphatically a mere revenue measure. So its actual policy for fifteen 
years has been to lessen the use of spirit in both the army and navy ; 
und by the third section of the act of Aug. 29th, 1842, cL 267 (5 
Statutes at Large, 546), this policy is recognized and encouraged by 
law. 

So, when resorting to internal duties, for a like reason in part, stills 
and the manufacture of whiskey have been the first resorted to ; and, at 
last, in order to discourage the making of molasses into New England 
rum, the drawback on the former, when manufiu;tured into spirit and 
exported, is allowed to stand now on a footing much less &vorable than 
that on sugar when refined and exported. 

Again, where States look to the most proper objects of domestic 
taxation, it is perfectly competent for them to assess a higher tax or 
excise, by way of license or direct assessment, on articles of foreign 
rather than domestic growth belonging to her citizens ; and it ever has 
been done, however it may discourage the use of the former, or lessen 
the revenue which might otherwise be derived from them by the 
G-eneral Grovemment, or tend to reduce imports, as well as restrict the 
sale of them when considered of a dangerous character. 

The ground is, therefore, untenable entirely, that a course of le^- 
lation imch serves to discourage what is foreign, whether it be by 
Congress or the States, is, for that reason alone, contrary to the consti- 
tution, even if it tend at the same time to reduce the amount of 
revenue which would otherwise accrue fit)m foreign imports, or fix)m 
those of that particular article. 

Importations, then, being left unforbidden in all of these cad^, and 
the right to seU with a license not being prohibited in any of them, — 
nor without one prohibited, except quiSifiedly in two of them, and in 
the other absolutely, but not affecting foreign imports at all in that 
case, as the spirit sold there was of domestic manufacture, — I pass to 
the next constitutional objedAn. 

It has been contended, that the sum required to be paid for a license, 
and tiie penalty imposed for selling without one, are in the nature of a 
duty on imports, and thus come within the principle really settled in 
Brown v, Maryland, and thus conflict with the constitution. It is 
conceded, that a State is forbidden ^* to lay any impost or duties on 
imports" without the assent of Congress. (Art. 1, § 10.) But 
neither of these statutes purports to tax imports from abroad of 
foreign spirits, or imports from another State, either coastwise or by 
land, of either foreign or domestic spuits. The last mode is not 
believed to be that referred to in the constitution ; and no regulation has 
ever been made by Congress concerning it when consisting of domestic 
spirits, as in the case of New Hwnpshire, except witii a view to pre- 
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vent smuggling. (Act of Congress, Sept. 1, 1789, ch. 11, ^25, and 
Feb. 18, 1793, ch. 8, ^ 14; 1 Statutes at Large, 61, 309.) 

Nor does either of these statutes purport to tax the introduction of 
an article by the merdiant imp(»ting it, — much less to impose any duty 
on the article itself for revenue, in addition to what Conmss requires. 
Neither of them appears to be, in character or design, a fiscal measure. 
They do not touch the merchandise till it has become a part of the 
property and capital of the State, and then merely regulate the dis- 
posal of it under license, as an affidr of police and internal commerce. 
They might, then, even tax it as a part of the commercial stock in 
trade, and thus subject it, like other prc^rty, to a property tax, with- 
out being exposed to be oonadered an impost <m imports, so as to 
conflict with the constitution. But the penalty and license in these 
cases are imposed diverso intuitu, and not as a tax of any kind. 
Hence they operate no more in substaiioe than in form as an impost 
of the proUbited character. 

There is no pretence &at the penalty is for revenue; and if the 
small sum tak&i fer a lic^ase should ever exceed the expense and 
trouble of supervking the matter, and beoome a species of internal duty 
or excise, it would operate on spirit made in the State as well as that 
made elsewhere, and on others as well as importers, and, like any 
State tax on local prop^ly, or local trade^ or local business, be firee 
from any conflict with the constitution or acts of Congress. And what 
seems decisive in these causes as to this aspect of the question is, that 
neither of the perscms here prosecuted was, in fact, an importer of 
foreign spirit or wines, or set up a defence of that kmd as to himself, 
on the tnal, which was overruled in the State courts. 

Nor can the proposition, sometimes advanced, be vindicated, that 
this license, if a tax, and felling at times on persons not citizens, 
whether they belong to other States or are aUens, is either unjust or 
unconstitutional. It fells oa them only when within the limits of the 
State, \mder the protection of its laws, and seeking the privileges of 
its trade, and only in common with their own citizens. Such taxes 
are Justifiable on principles of international law (Yattel, B. 8, ch. 10, 
§ lo2), and I can find no clause in tbVeonstitutimi with which they 
come in collision. 

Again : it has been strenuously insisted on in these cases, and per- 
haps it is the leading position, uiat these license laws are virtually 
regulations of foreign commerce ; and hence, ^en passed by a State, 
are exerdsing a power exclusively vested in the General Government, 
and therefore void. This is maintained, whether they actually con- 
flict with any particular act c( Congress or not But, dissenting 
from any such definition c^ that power, as thus exclusive and thus 
abrogating every measure of a State which by construction may be 
deemed a regulation of fi>reign commerce, though not at all conflicting 
with any existing act of Congress, or with anything ever likely to be 
done by Ccuigress, I shall not, on this occasion, go at length into the 
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reasons for my dissent to the exclusire charaet^ of this power, because 
these license laws are not, in mj ojHnion, regulations of foreign com- 
merce, and in a recent inqniry on tiie circuit I have cone very folly 
into the question. (The Umted States v. New Bedford Bridge, in 
Massachusetts District.) 
My reasons are, in brief, — 

1. The grant is in the same article of the constitution, and in like 
language, with others which this court has pronounced not to be ex- 
clusive ; e. g., the regulation of weights and measures, of bankruptcy, 
and disciplining the militia. 

2. There is nothing in its nature, in several respecia, to render it 
more exclusive than &e other grants ; but, on the contrary, much in 
its nature to permit and require the concurrent and auxiliary action 
of the States. But I admit that, so fir as regards the uniformity of a 
regulation reaching to iJl the States, it must in these cases, of course, 
be exclusive ; no State being able to prescribe rules for others as to 
bankruptcy, or weights and measures, or the militia, or for foreign 
commerce. A want of attention to this discrimination has caused most 
of the difficulty. But th^:^ is much in connection with foreign com- 
merce which is local within each State, convenient for its regulation 
and usefol to the public, to be acted on by each till the power is abused, 
or some course is taken by Congress conflicting with it. Such are the 
deposit of ballast in harbors, the extension of wharves into tide-water, 
the supervision of the anchorage of ships, the removal of obstructions, 
the allowance of bridges with suitable draws, and various other mat- 
ters that need not be enumerated, beside the exercise of numerous 
police and health powers, which are also by many claimed upon dif- 
ferent grounds. 

This local, territorial, and detailed legislation should vary in differ- 
ent Stat^, and is better understood by each than by the Greneral 
Grovemment; and hence, as the colonies under an empire usually 
attend to all such local legislation within their limits, leaving only 
general outlines and rules to the parent country at home, — as towns, 
cities, and corporations, do it through by-laws tor themselves, after the 
State Legislature laysdown general principles, and as the war and navy 
departments and courts of justice make detailed rules under general 
laws, — so here the States, not conflictit^ mih any uniform and general 
regulations by Congress, as to foreign commerce, must, for convenience, 
if not necessity, from the very nature of the power, not be debarred 
from any legislation of a local and detailed character on matters con- 
nected with that commerce omitted by Congress. And to hold the 
power of Congress as to such topics exclusive, in every respect, and 
prohibitory to the States, though never exercised by Congress, as folly 
as when in active operation, which is the opposite theory, would create 
infinite inconvenience, and detract much from the cordial cooperation 
and consequent harmony between both governments, in their appro- 
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priate spheres. It would nullify numerous useful laws and regulations 
in all the Atlantic and commercial States in the Union. 

If this view of the subject conflicts with opinions laid down obiter 
in some of the decisions made by this court (9 Wheat. 209 ; 12 ibid. 
438 ; 16 Peters, 543), it corresponds witii the conclusions of several 
judges on this point, and does not, in my understanding of the subject, 
contradict any adjudged case in point. (5 Wheat. 49 ; Wilson r. 
Blackbird Creek Marsh Company, 2 Peters, 245; 11 ibid. 132; 14 
ibid. 579 ; 16 ibid. 627, 664; 4 Wheat 196.) 

But, without going further into this question, it is enough here to 
say, that these license laws do not profess to be, nor do they operate 
as, regulations of foreign commerce. They neither direct how it shall 
be carried on, nor where, nor under what duties or penalties. Noth- 
ing is touched by them which is on shipboard, or between ship and 
shore ; nothing till within the limits of a State, and out of the posses- 
sion and jurisdiction of the General Government. 

It is objected, in another view, that such licenses for selling domestic 
spirit may affect the commerce in it between the States, which by the 
constitution is pla<5ed under the regulation of Congress as much as 
foreign commerce. 

But this license is a regulation neither of domestic commerce 
between the States, nor of foreign commerce. It does not operate on 
either, or the imports of either, till they have entered the State, and 
become component parts of its property. Then it has, by the consti- 
tution, the exclusive power to regidate its own internal commerce and 
business in such articles, and bind all residents, citizens or not, by its 
regulations, if they ask its protection and privileges ; and Congress, 
instead of being opposed and thwarted by regulations as to this, can 
no more interfere in it than the States can interfere in regulation of 
foreign commerce. K the proposition was maintainable, that, without 
any legislation by Congress as to the trade between the States (except 
that in coasting, as before explained, to prevent smuggling), anything 
imported from another State, foreign or domestic, could be sold of 
right in the packs^e in which it was imported, not subject to any 
license or internal regulation of a State, then it is obvious that the 
whole license system may be evaded and nullified, either from abroad, 
or from a neighboring State. And the more especially can it be done 
from the latter, as imports may be made in botties of any size, down 
to half a pint, of spirits or wines ; and if its sale cannot be interfered 
with and regulated, the retail business can be carried on in any small 
quantity, and by the most irresponsible and unsuitable persons, with 
perfect impunity. 

The apprehension that the States, by these license systems, are 
likely to impair the freedom of trade between each other, is hardly 
verified by the experience of a half-century. Their conduct has been 
so liberal and just thus far on this matter as never to have called for 
the legislation of Congress, which it clearly has the power to make in 
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respect to the commCTce between the States, whenever any occasion 
shall require its interposition, to check imprudences or abuses on the 
part of any one of them towaxds the citizens of another. Some have 
objected, next, that these laws violate our foreign treaties, — such as 
diose, for example, with Great Britain and Prussia, which stipulate 
for free ingress and egress as to our ports, as well as for a participation, 
in our interior trade. (See Eight Statutes at Large, 116, 228, 378.) 
Sut those urangements do not profess to exempt their people from 
local taxation here, or local conformity to license systems, operating, 
as these State laws do, on their own citizens and their own domestic 
products in the same way, and to tKe same extent, as on foreign ones. 
And neither of those laws in tbis case forbid access to our ports, or 
importation into the several States, by the inhabitants of any foreign 
countries. 

In settling the qnestian whether these laws impugn treaties, or 
regulate either foreign commerce or that between the States, or impose 
a duty on imports, ordinary justice to the States demands that they 
be presumed to have meant what they profess till the contrary is 
shown. Hence, as these laws were passed by States possessing expe- 
rience, intelligence, and a high tone of morals, it is neither Ic^ nor 
liberal to attempt to nullify them by any forced construction, so as to 
make them regulations of foreign commerce, or measures to collect 
revenue by a auty on foreign imports, thus imparting to them a char- 
acter different from that professed by their authors, or from that which, 
by their provisions and tendency, tiiey appear designed for. These 
States are as incapable of duplicity or fraud in their laws, of meaning 
one thing and professing another, as the purest among their accusers ; 
and while legitimate and ccmstitutional objects are assigned, and means 
used which seem adapted to such ends, it is illiberal to impute other 
designs, and to construe their legislation as of a sinister character, 
which they never contemplated. Thus, on iine face of them, these 
laws relate exclusively to the regulation of licensed houses, and the 
sales of an article which, especially where retailed in small quantities, 
is likely to attract together within the State unusual numbers, and 
encourage idleness, wastefulness, and drunkenness. To mitigate, if 
not prevent, this last evil, was undoubtedly their real design. 

IVom tJie first settlement of this country, and in most other nations, 
ancient or modem, civilized or savage, it has been found useful to 
discountenance excesses in the use of intoxicating liquor. And, with- 
out entering here into the question whether legislation may not, on 
this as other matters, become at times intemperate, and react injuri- 
ously to the salutary objects sought to be promoted, it is enough to 
say, under the general aspect of it, that the legislaticm here is neither 
novel nor extraordinary, nor apparently designed to promote other 
objects than physical, social, and moral improvement. On ike contrary, 
its tendency clearly is to reduce &mily expenditures, secmre health, 
lessen pauperism and crime, and cooperate with, rather than counteract, 
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the apparent policy of the General Government itself in respect to the 
disuse of ardent spirit. 

They aim, then, at a right object. They are calculated to promote 
it. They are adapted to no other. And no other, or sinister, or 
improper view can, therefore, either with delicacy or truth, be imputed 
to them. 

But I go further on this point than some of the court, and wish to 
meet the case in front, and in its worst bearings. K, as in the view 
of some, these license laws were really in the nature of partial or entire 
prohibitions to sell certain articles within the limits of a State, as bemg 
dangerous to public health and morals, or were virtual taxes on them 
as State property in a fair ratio with other taxation, it does not seem 
to me that their conflict with the constitution would, by any means, be 
clear. Taking for granted, till the contrary appears, that the real 
design in passing them for such purposes is the avowed one, and 
especially while their provisions are suited to eflFect the professed object, 
and nothing beyond that, and do not apply to persons or things, except 
where within the limits of State territory, they would appear entirely 
defensible as a matter of right, though prohibiting sales. 

Whether such laws of the States as to licenses are to be classed as 
police measures, or as regulations of their internal commerce, or as 
taxation merely, imposed on local property and local business, and are to 
be justified by each or by all of them together, is of little consequence, 
if they are laws which from their nature and object must belong to all 
sovereign States. Call them by whatever name, if they are necessary 
to the well-being and independence of all communities, thev remain 
among the reserved rights of the States, no express grant of them to 
the General Government having been either proper, or apparently 
embraced in the constitution. So, whether they conflict or not indi- 
rectly and slightly with some regulations of foreign commerce, after 
the subject-matter of that commerce touches the soil or waters within 
the limits of a State, is not, perhaps, very material, if they do not really 
relate to that commerce, or any other topic within the jurisdiction of 
the General Government. 

As a general rule, the power of a State over all matters not granted 
away must be as ftJl in the bays, ports and harbors, within her terri- 
tory, intra fauces terrce^ as on her wharves and shores, or interior 
soil. And there can be little check on such legislation, beyond the 
discretion of each State, if we consider the great conservative reserved 
powers of the States, in their quarantine or health systems, in the 
regulation of their internal commerce, in their authority over taxation, 
and, in short, every local measure necessary to protect themselves 
against persons or things dangerous to their peace and their morals. 

It is conceded that me States may exclude pestilence, either to the 
body or mind, shut out the plague or cholera, and, no less, obscene 
paintings, lottery tickets, and convicts. (Holmes v. Jennison ct aL, 
14 Peters, 568 ; 9 Wheat. 203 ; 11 Peters, 133.) How can they be 
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sovereign within their respective spheres, without power to regulate 
all their internal commerce, as well as police, and direct how, when, 
and where, it shall be conducted in articles intimately connected either 
with public morals, or public safety, or the public prosperity ? (See 
Vattel, B. 1, ch. 19, §§ 219, 231.) 

The list of interdicted articles and persons is a long one in most 
European governments, and, though in some cases not very judicious 
or liberal, is in others most commendable ; and the exclusion of opium 
from China is an instance well known in Asia, and kindred in its policy. 
The introduction and storage of gunpowder in large quantities is one 
of those articles long regulated and forbidden here. (New York v. 
Miln, 11 Peters, 102.) Lottery tickets and indecent prints are also 
a common subject of prohibition almost everywhere. (6 Greenleaf, 
412; 4 Blackford, 107. See the tariff of 1842; 5 Stat, at Large, 
566, $ 28.) And why not cards, dico, and other instruments of gam- 
ing, when thought necessary to suppress that vice ? In short, on 
what principle but this rests the justification of the States to prohibit 
gaming itself, wagers, champerty, forestalling, — not to speak of the 
debatable cases of usury, marriage brokage bonds, and many other 
matters deemed either impolitic or criminal ? 

It might not comport with the usages or laws of nations to impose 
mere transit duties on articles or men passing through a State ; and 
however resorted to in some places and on some occasions, it is usually 
illiberal, as well as injudicious. (Vattel, B. 8, ch. 10.) And, if 
resorted to here, in respect to the business or imports of citizens of 
other States, might clearly conflict with some provisions of the consti- 
tution conferring on them equal rights, and be a regulation of the 
commerce between the States, the power over which they have 
expressly granted to the General Government. But the present case is 
not of that character. Nor would it be, if prohibiting sales within the 
acknowledged limits of a State, in cases affecting public morals or 
public health. Nor is there in this case any complaint, either by a 
foreign merchant or foreign nation, that treaties are broken ; or by 
any of our own States or by Congress, that its acts or the constitution 
have been violated. 

There are additional illustrations of such powers, existin^on general 
principles in aU independent States, given in Puffendorf, B. 8, ch. 5, 
^ 30, as well as in various other writers on national law. And those 
exercised under what he terms "sovereign or transcendental pro- 
priety" ($ 7th), and those which we class under the right of " emi- 
nent domain," are recognized in the fifth amendment to the constitution 
itself, and go far beyond this. 

Much more is there an authority to forbid sales, where an authority 
exists both to seize and destroy the article itself, as is often the case at 
quarantine. 

So the power to forbid the sale of things is surely as extensive, and 
reslB on as broad principles of public security and sound morals, as 
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that to exclude persons. And yet, "who does not know that slaves 
have been prohibited admittance by many of our States, whether 
coming from their neighbors or abroad ? And which of them cannot 
forbid their soil from being polluted by incendiaries and felons from 
any quarter? 

Nor is there, in my view, any power conferred on the Creneral Gov- 
ernment which has a right to control this matter of internal commerce 
or police, while it is &irly exercised so as to accomplish a legitimate 
object, and by means adapted legally and suitably to such end alone. 
New Hampshire has, for many years, made it penal to bring into her 
limits paupers even from other States ; and tbis is believed to be a 
power exercised widely in Europe amon^ independent nations, as well 
as in this country among the States. (New Hampshire Revised Stat- 
utes, Paupers^ 140.) 

It is the undoubted and reserved power of every State here, as a 
political bodv, to decide, independ^t of any provisions made by Con- 
gress, though subject not to conflict with any of them when rightful, who 
shall compose its population, who become its residents, who its citizens, 
who enjoy the privileges of its laws, and be entitled to their protection 
and favor, and what kind of pr(^rty and business it will tolerate and 
protect. And no one government, or its agents or navigators, possess 
any right to make another State, against its consent, a penitentiary, 
or hospital, or poor-house &rm for its wretched outcasts, or a receptacle 
for its poisons to health, and instruments of gambling and debauchery. 
Indeed, this court has deliberately said, "We entertain no doubt 
whatsoever, that the States, in virtue of their general police power, 
possess frill jurisdiction to arrest and restrain runaway slaves, and 
remove them from their borders, and otherwise to secure themselves 
against their depredations and evil exi^ple, as they certainly may do 
in cases of idlers, vagabonds and paupers." (I^ngg t?> Pennsylvania, 
16 Peters, 625.) 

There may be some doubt whether the General Government or each 
State possesses the prohibitory power, as to persons or property of cer- 
tain kinds, fix)m coming into the limits of the State. But it must exist 
somewhere ; and it seems to me rather a police power, belonging to 
the States, and to be exercised in the manner best suited to the tastes 
and institutions of each, than one anywhere granted or proper to the 
peculiar duties of the General Government. Or, if vested in the latter 
at all, it is but concurrent. Hence, when the latter prohibited the 
import of obscene prints in the tariJBf of 1842, it was a novelty, and 
was considered by some more properly to be left to the States, as it 
opened the door to a prohibition, or to prohibitory duties, to many 
articles, by the General Government, which some States might desire, 
but others not wish to come in as competitors to their own manufrbc- 
tures. But, as previously shown, to prohibit sales is not the same 
power, nominally or in substance, as to prohibit imports. 

It is possible, that, under our system of double governments over 
one and the same people, the States cannot prohibit the mere arrival 
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of vessels and cargoes which they may deem dangerous in character to 
their public peace, or public morals, or general health. This might, 
perhaps, trench on foreign commerce. Nor can they tax them as 
imports. This might trench on that part of the constitution which 
forbids States to lay duties on imports. But, after articles have 
come within the territorial limits of States, whether on land or water, 
the destruction itself of what contains disease and death, and the longer 
continuance of such articles within their limits, or the terms and 
conditions of their contmuance, when conflicting with their legitimate 
police, or with their power over internal commerce, or with their right 
of taxation over all persons and property under their protection and 
jurisdiction, seems one of the first principles of State sovereignty, and 
indispensable to public safety. Such extraordinary powers, I concede, 
are to be exercised with caution, and only when necessary or clearly 
justifiable in emergencies, on sound and constitutional principles ; and, 
if used too often, or indiscreetly, would open a door to much abuse. 
But the powers seem clearly to exist in the States, and ought to remain 
there ; and though, in this instance, they are not used to this extent, 
but still, as respectable minorities within these three States beheve not 
to be useful, and as some other States do not think deserving imitation, 
yet they are used as the competent and constitutional power within 
each has judged to be proper for its own welfare, and as does not 
appear to be repugnant to any part of the constitution, or a treaty, or 
an act of Congress. They must, therefore, not be interfered with by 
this court ; and the more especially, as one reason why these powers 
have been left with the States is, that the subject-matter of them is 
better understood by each State than by the Union ; and the policy 
and opinions and usages of one State in relation to some of them may 
be very unhke those of others, and therefore require a different system 
of legislation. Where can such a power, also, be safer lodged, than 
with those public bodies, or States, who are themselves to be the 
greatest sufferers in interest and character by an improper use of it ? 
If it should happen at any time to be exercised injudiciously, that 
circumstance would furnish a ground for an appeal ratiier to the intel- 
ligence and prudence of the State, in respect to its modification or 
repeal, than an authority for this court, by a writ of error, to interfere 
with the well-considered decision of a State court, and reverse it, and 
pronounce a State law null and void, merely on that account. 

Many State laws are such that their expediency and justice may 
be doubted widely, and by this tribunal ; but this confers no authority 
on us to nulhfy uiem ; nor is any such authority, for such a cause, 
conferred on Congress by any part of the constitution. 

The States stand properly on their reserved rights, within their own 
powers and sovereignty, to judge of the expediency and wisdom of 
their own laws ; and while they take care not to violate clearly any 
portion of the constitution or statutes of the General Government, our 
duty to that constitution and laws, and our respect for State rights, 
must require us not to interfere. 
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ON MARTIAL LAW IN RHODE ISLAND.* 



The writ in this case charges the defendants with breaking and 
entering the plaintiflF's dwelling-house, on the 29th of June, 1842, 
and doing much damage. 

The plea in justification alleges that, on June 24th, 1842, an assem- 
bly in arms had taken place in Rhode Island, to overawe and make 
war upon the State. And therefore, in order to protect its govern- 
ment, the Legislature, on the 25th of that month, passed an act declar- 
ing the whole State to be under martial law. That the plaintiff was 
assisting in traitorous designs, and had been in arms to sustain them, 
and the defendants were ordeI^ed by J. Child, an officer in the militia, 
to arrest the plaintiff, and, supposing him within the house named in 
the writ, to break and enter it for the purpose of fulfilling that order; 
and, in doing this, they caused as little damage as possible. 

The replication denied all the plea, and averred that the defendants 
did the acts complained of in their own wrong, and without the cause 
edited. 

To repel the defence, and in vindication of the conduct of the plain- 
tiff, much evidence was offered ; the substance of which will be next 
stated, with some leading &ctB proved on the other side in connection 
with it. 

The people of Rhode Island had continued to live under their charter 
of 1663 from Charles the Second, till 1841, with some changes in the 
right of suffrage by acts of the Legislature, but without any new con- 
stitution, and still leaving in force a requirement of a freehold qualifi- 
cation for voting. By the growth of the State in commerce and man- 
ufiictures, this requirement had for some time been obnoxious, as it 
excluded so many adult males of personal worth, and possessed of intel- 
ligence and wealth, though not of land, — and as it made the ancient 
apportionment of the number of representatives, founded on real estate, 
very disproportionate to the present population and personal property 
in different portions and towns of the State. 

This led to several applications to the Legislature for a change in 
these matters, or for provision to have a convention of the people cdled, 
to correct it by a new constitution. These all failing, voluntary socie- 
ties were formed in 1841, and a convention called by them of delegates 
selected by the male adults who had resided one year in the State, 

* Dissenting opinion in case of Luther versiu Borden et al, January term S. G. 
U. 8., 1849. 
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with a view chiefly to correct Ae right of safirage and the present 
imeqaal apportionment of representatives. This, thoo^ done without 
die formalities or recommendation of any statate of tibie State, or any 
provision of the charter, was done peacefully, and with as much care 
and form as were i»uctioable without such a statute or charter pro- 
vision. A constitution was formed by those delegates, a vote taken 
on its ratification, aiid an adoption of it made, as its fri^ds suj[^)06ed, 
and offered to prove, by a decided majority, both of Ae freehold voters 
and of the male adults in the State. 

Political officers for the executive and l^dative departments were 
then chosen under it by those in its &vor, which officers assembled on 
the 3d of May, 1842, and took their respective oaths of office, and 
appointed sevend persons to dtuations uznler the constitution, and 
among them die existing jud^ of the superior court 

After transacting some other business the next day, — bift the old 
officers in the State under the charter not acknowledging their authority, 
nor surrendering to them the public records and public property, — 
they adjourned till July after, and never convened again, nor performed 
any further c^Bcial duties. Nor did they institute actions for the pos- 
session of the public irecords and public pr(^rty ; but T. Dorr, the 
person elected governor, at the head of an armed force, on the 25th 
of June, 1842, in his supposed official cf^pacity, made some attempt to 
get possession of the puMic arsenal ; but &iling in it, he dismissed the 
military assembled, by a written order, on the 27th of June, and left 
the State. He stated as a reason for this, ^'that a majority of the 
friends of the people's constitution disapprove of any ftirther forcible 
measures for its support." 

In the mean time, the officers under the old charter, having, as 
before sn^ested, continued in possession of the public records and prop- 
erty, and in the discharge of their respective mnctions, passed an act, 
on the 24th of June, placing ike State under martial law. A procla- 
mation was then issued by the governor, warning the people not to 
support the new constitution or its officers, and another act was passed, 
making it penal to officiate under it An application was made to the 
President of the United States for assistance in quelling the disturb- 
ances apprehended, but was answered by him on the 29th of May, 
1842, not complying with the request, though with expressions of 
willingness to do it, should it, in his opinion, afterwards become 
necessary. 

Nothing ftirther seems to have been done by him in the premises, 
except that, on the 29th of June, the day of the ^espass complained 
of in this action, a proclamation was prepared under his direction, but 
not issued, denouncing such of the supporters of the new constitution 
as were in arms to be '^ insurgents," and commanding them to disperse. 

It was next shown by the respondents, that Dorr, the governor 
elect under the new constitution, was, in August, 1842, indicted for 
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treason against the State, and being apprehended in 1844, was then 
tried and convicted. 

It further appears, that the court, at the trial of the present cause, 
ruled out the evidence oflFered by the plaintiff in support of his conduct, 
and admitted that which went to justify the defendants, and decided 
that the old charter, and not the new constitution, was in force at the 
time the act passed declaring martial law, and that this law was vaUd, 
and, as pleaded, justified the defendants in their behavior. 

Without entering here at more length into details concerning the 
unhappy controversy which agitated Rhode Island in 1842, it is man- 
ifest that it grew out of a political difficulty among her own people, in 
respect to the formation of a new constitution. It is not probable iJbat 
the active leaders, and much less the masses, who were engaged on 
either side, had any intention to commit crimes or oppress illegally 
their fellow-citizens. Such, says Grotius, is usually, in civil strife, 
the true liberal view to be taken of the masses. (Grotius on War, 
B. 3, ch. 11, sec. 6.) And much more is it so, when, in a free 
country, they honestly divide on great political principles, and do not 
wage a struggle merely for rapine or spoils. Li this instance, each 
side appears to have sought, by means which it considered lawful and 
proper, to sustain the cause in which it had embarked, till peaceful 
discussions and peaceful actions unexpectedly ripened into a resort to 
arms, and brother became arrayed against brother in civil strife. 
Fortunately, no lives were destroyed, and little property injured. But 
the bitterness consequent on such differences did not pass off without 
some highly penal legislation, and the extraordinary measure of the 
establishment of martial law over the whole State. Under these cir- 
cumstances, it is too much to expect, even at this late day, that a 
decision on any branch of this controversy can be received without 
some of the leaven of former political excitement and prejudice, on the 
one side or the other, by those who were engaged in its stirring scenes. 
Public duty, however, seems to require each member of this court to 
speak freely his own convictions on the different Questions which it 
may be competent for us to decide ; and when one of those members, 
like myself, has the misfortune to differ in any respect from the rest, 
to explain with frankness, and undeterred by consequences, the grounds 
of that difference. 

This difference however, between me and my brethren, extends only 
to the points in issue concerning martial law. But that being a very 
important one in a free government, and this controversy having arisen 
in the circuit to which I belong, and where the deepest interest is felt 
in its decision, I hope to be excused for considering that point fully, 
and for assigning, also, some additional and different reasons why I 
concur with tiie rest of the court in the opinion, that the other leamng 
question — the validity of the old charter at that time — is not within 
our constitutional jurisdiction. These two inquiries seem to cover the 
whole debatable ground; and I refrain to give an opinion on the last 
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?uestion, which is merely political, under a conviction that, as a judge, 
possess no right to do it, and not to avoid or conceal any views 
entertained by me concerning them, as mine, before sitting on this 
bench, and as a citizen, were frequently and publicly avowed. 

It must be very obvious, on a httle reflection, that the last is a mere 
political question. Indeed, large portions of the points subordinate to 
it, on this record, which have bsen so ably discussed at the bar, are of 
a like character, rather than being judicial in their nature and cogni- 
sance. For they extend to the power of the people, independent of 
the Legislature, to make constitutions, — to the right of suffirage among 
different classes of them in doing this, — to the authority of naked 
majorities, — and other kindred questions, of such high political interest 
as, during a few years, to have agitated much of the Union, no less 
than Ehode Island. 

But, fortunately for our freedom from political excitements in 
judicial duties, this court can never with propriety be called on officially 
to be umpire in questions merely political. The adjustment of these 
questions belongs to the people and their politicd representatives, 
either in the State or Greneral Government. These questions relate to 
matters not to be settled on strict legal principles. They are adjusted 
rather by inclination, — or prejudice or compromise, oA^n. Some of 
them succeed or are defeated even by public policy alone, or mere 
naked power, rather than intrinsic right. There being so different 
tastes as well as opinions in politics, and especially in forming constitu- 
tions, — some people prefer foreign models, some domestic, and some 
neither ; while judges, on the contrary, for their guides, have fixed 
constitutions and laws, given to them by others, and not provided by 
themselv^. And those others are no more Locke than an Abb^ 
Sieyes, but the people. Judges, for constitutions, must go to the 
people of their own country, and must merely enforce such as the 
people themselves, whose judicial servants they are, have been pleased 
ib put into operation. 

Another evil, alarming and little foreseen, involved in regarding 
these as questions for the final arbitrament of judges, would be, that, 
in such an event, all political privileges and rights would, in a dispute 
among the people, depend on our decision foially. We would pos- 
sess the power to decide against as well as for them, and, under a preju- 
diced or arbitrary judiciary, the public liberties and popular privileges 
might thus be much perverted, if not entirely prostrated. But, allow- 
ing the people to make constitutions and unmake them, allowing their 
representatives to make laws and unmake them, and without our 
interference as to their principles or policy in doing it, yet, when 
constitutions and laws are made- and put in force by others, then the 
courts, as empowered by the State or the Union, commence their 
functions, and may decide on the rights which conflicting parties can 
legally set up under them, rather than about their formation itself. 
Our power begins after theirs ends. Constitutions and laws precede 
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the judiciary, — and we act only under and after them, and as to dis- 
puted rights beneath them, rather than disputed points in making them. 
We spes^ what is the law, jus dicere, we speak or construe what is 
the constitution, after both are made, but we make, or revise, or con- 
trol neither. The disputed rights beneath constitutions already made 
are to be governed by precedents, by sound legal principles, by positive 
legislation, clear contracts, moral duties, and fixed rules ; they are per 
se questions of law, and are well suited to the education and nabits of 
the bench. But the other disputed points in making constitutions 
depending often, as before shown, on policy, inclination, popular 
resolves, and popular will, and arising not in respect to private rights, 
— not what is meum and iuumj — but in relation to politics, they 
belong to politics, and they are settled by political tribunals, and are 
too dear to a people bred in the school of Sydney and Russel for them 
ever to intrust their final decision, when disputed, to a class of men 
who are so far remoyed from them as the judiciary, — a class, also, 
who might decide them erroneously as well as right, and if in the former 
way, the consequences might not be able to be averted except by a 
revolution, — while a wrong decision by a political forum can often be 
peacefully corrected by new elections or instructions, in a single month. 
And if the people, in the distribution of powers under the constitution, 
should ever thmk of making judges supreme arbiters in political con- 
troversies, when not selected by, nor, frequently, amenable to them, 
nor at liberty to follow such various considerations in their iudgments 
as belong to mere political questions, they will dethrone themselves, 
and lose one of their own invaluable birtiirights ; building up, in this 
way — slowly, but surely — a new sovereign power in the republic, in 
most respects irresponsible and unchangeable for life, and one more 
dangerous, in theory at least, than the worst elective oligarchy in the 
worst of times. Again, instead of controlhng the people in political 
afiairs, the judiciary in our system was designed rather to control indi- 
viduals, on the one hand, 'when encroaching, or to defend tiiem, on the 
other, under the constitution and the laws, when they are encroached 
upon. And if the judiciary at times seems to fill the important 
station of a check in the govemmentj it is rather a check on the legis- 
lature who may attempt to pass laws contrary to the constitution, or 
on the executive who may violate both the laws and constitution, 
than on the people themselves, in their primary capacity as makers and 
amenders of constitutions. 

Hence the judiciary power is not regarded by elementary writers on 
politics and jurisprudence as a power coordmate or commensurate 
with that of the people themselves, but rather coordinate with 
that of the legislature. (Kendall r. U. States, 12 Peters, 526.) 
Hence, too, the following view was urged, when the adoption of the 
constitution was under consideration : ** It is the more rational to sup- 
pose that the courts were designed to be an intermediate body between 
the people and the legislature, in order, among other things, to keep 
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the latter within the limits assigned to their authority." (Federalist, 
No. 77, by Hamilton.) "Nor does the conclusion by any means 
suppose a superiority of the judicial to the legislative power. It only 
supposes that the power of the people is superior to both/' &c., &c. 

But how would this superiority be as to this court, if we could 
decide finally on all the political claims and acts of the people, and 
overrule or sustain them according only to our own views? So the 
judiciary, by its mode of appointment, long duration in office, and 
slight accountability, is rather fitted to check legislative power than 
political, and enforce what the political authorities have manifestly 
ordained. These last authorities are, by their pursuits and interests, 
better suited to make rules ; we, to expound and enforce them, after 
made. 

The subordinate questions which also arise here in connection with 
the others,— such as whether all shall vote, in forming or amending those 
constitutions, who are capable and accustomed to transact business in 
social and civil life, and none others ; and whether, in great exigencies 
of oppression by the legislature itself, and refusal by it to give relief, 
the people may not take the subject into their own hands, independent 
of the legislature ; and whether a simple plurality in number on such 
an occasion, or a majority of all, or a larger proportion, like two-thirds 
or three-fourths, shall be deemed necessary and proper for a change ; 
and whether, if peacefully completed, violence can afterwards be legally 
used against them by the old government, if that is still in possession 
of the public property and pubuc records ; whether what are published 
and acted on as the laws and constitution of a State were made by 
persons duly chosen or not, were enrolled and read according to certain 
parliamentary rules or not, were in truth voted for by a majority or 
two-thirds ; — these, and several other questions equally debatable and 
difficult in their solution, are in some aspects a shade less political. 
But they are still political. They are too near all the great funda- 
mental principles in government, and are too momentous, ever to have 
been intrusted by our jealous fathers to a body of men like judges, 
holding office for life, independent in salary, and not elected by the 
people themselves. 

Non nostrum tantas componere lites. Where, then, does our 
power, as a general rule, begin 7 In what place runs the true boun- 
dary-line ? It is here. Let the political authorities admit as valid a 
constitution made with or without previous provision by the Legisla- 
ture, as in the last situation Tennessee and Michigan were introduced 
into the Union. (See Federalist, No. 40, and 2 Ell. Deb. 57 ; 13 
Regis by T. 95, 1164, and Cong. Globe, App. 78, 137, 147.) Let 
the collected will of the people, as to changes, be so strong, and so 
strongly evinced, as to call down no bills of pains and penalties to 
resist it, and no arming of the miUtia or successftd appeals to the General 
Government to suppress it by force, as none were in some cases abroad 
as well as in America, and one recently in New York, which might be 
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cited beside tbose above. (See A. D. 1846, and opinion of their 
judges.) In short, let a constitution or law, however originating, be 
clearly acknowledged by the existing political tribunals, and be put 
and kept in successful operation. The judiciary can then act in con- 
formity to and under them. (Kemper v. Hawkins, 1 Virg. Cas., 74, 
App.) Then, when the claims of individuals come in conflict under 
them, it is the true province of the judiciary to decide what they 
rightfully are under such constitutions and laws, rather than to decide 
whether those constitutions and laws themselves have been rightfully 
or wisely made. 

Again, the constitution of the United States enumerates specially 
the cases over which its judiciary is to have cognizance, but nowhere 
includes controversies between the people of a State as to the formation 
or change of their constitutions. (See Article 3, sec. 2.) Though at 
first the federal judiciary was empowered to entertain jurisdiction 
where a State was a party in a suit, it has since been deprived even 
of that power by a jealous country, except in cases of disputed boun- 
dary. (Article 3, sec. 2; Amendment 11th ; Massachusetts v. Rhode 
Island, 12 Peters, 755.) 

K it be asked, what redress have the people, if wronged in these 
matters, unless by resorting to the judiciary, the answer is, they have 
the same as in all other poUtical matters. In those, they go to the 
ballot-boxes, to the Legislature or executive, for the redress of such 
grievances as are within the jurisdiction of each, and for such as are 
not, to conventions and amendments of constitutions. And when the 
former fail, and these last are forbidden by statutes, all that is left in 
extreme cases, where the suffering is intolerable and the prospect is 
good of relief by action of the people without the forms of law, is to 
do as did Hampden and Washington, and venture action without those 
forms, and abide the consequences. Should strong majorities fiivor the 
change, it generally is completed without much violence. In most 
States, where representation is not unequal, or the right of suflBrage is 
not greatly restricted, the popular will can be felt and triumph through 
the popular vote and the delegates of the people in the Legislature, and 
will thus lead soon, and peacefully, to legislative measures ending in 
reform, pursuant to legislative countenance, and without the necessity 
of any stronger collateral course. But when the representation is of 
a character which defeats this, the action of the people, even then, if 
by large majorities, will seldom be prosecuted with harsh pains and 
penalties, or resisted with arms. 

Changes thus demanded and thus supported will usually be allowed 
to go into peaceful consummation. But when not so allowed, or when 
they are attempted by small or doubtful majorities, it must be con- 
ceded that it will be at their peril, as they will usually be resisted by 
those in power by means of prosecutions, and sometimes by violence, 
and, unless crowned by success, and thus subsequently ratified, they 
will often be punished as rebellious or treasonable. 
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If the majorities, however, in favor of changes, happen to be large, 
and still those in power refuse to yield to them, as in the English 
revolution of 1688, or in our own of 1776, the popular movement will 
generally succeed, though it be only by a union of physical with moral 
strength ; and when triumphant, it will, as on those occasions, confirm 
by subsequent forms of law what may have begun without them. 

There are several other questions, also, which may arise under our 
form of government, that are not properly of judicial cognizance. They 
originate in political matters, extend to political objects, and do not 
involve any pecuniary claims or consequences between individuals, so 
as to become grounds for judicial inquiry. These questions are decided 
sometimes by LegiBlatures, or heads of departments, or by public polit- 
ical bodies, and sometimes by o£Scers, executive or military, so as not 
to be revisable here. (See Decatur v. Paulding, 14 Peters, 497.) 

Looking to all these considerations, it appears to me that we cannot 
rightfully settle those grave political questions which, in this case, 
have been discussed in connection with the new constitution ; and, as 
judges, our duty is to take for a guide the decision made on them by 
the proper political powers, and, whether right or wrong according to 
our private opinions, enforce it till duly altered. But it is not neces- 
sary to rest this c(Hiclusion on reasoning alone. Several precedents in 
this court, as well as in England, show the propriety of it. 

In Foster et al. v. Neilson (2 Peters, 809), where the title to the 
property depended on the question whether the land was within a 
cession by treaty to the United States, it was held that after our gov- 
ernment, legislative and executive, had claimed jurisdiction over it, the 
courts must consider that the question was a political one, the decision 
of which, having been made in this manner, they must conform to. 
(See, also, 6 Peters, 711, and Garcia v, Lee, 12 Peters, 620; 13 
Peters, 419.) In The Cherokee Nation v. The State of Georgia (5 
Peters, 20), the court expressed strong doubts whether it was not a 
political question, not proper for their decision, to protect the Cherokee 
Indians in their possessions, and to restrain the State of Georgia and 
construe and enforce its treaty obligations. Justice Johnson seemed 
decisive that it was. 

In Massachusetts v. Rhode Island (12 Peters, 736, 738), it was 
held that the boundaries between States was a political question per 
se^ and should be adjusted by political tribunals, unless agreed to be 
settled as a judicial question, and in tibie constitution so provided for. 
(Garcia v. Lee, ib. 520.) 

In Barclay v. Russel (8 Ves. 424), in respect to confiscations, it 
was held to be a political question, ana a subject of treaty, and not of 
municipal jurisdiction. (P. 434.) 

In Nabob of the Camatic v. The East India Company (2 Ves. jun. 
56), the court decided that political treaties between a foreign state 
ana subjects of Great Britain, conducting as a state under acts of 
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Parliament, are not a matter of municipal jurisdiction, and to be exam- 
ined and enforced by the judiciary. 

Another class of political questions, coming still nearer this, is, 
which must be regarded as the rightful government abroad, between 
two contending parties ? That is never settled by the judiciary, but is 
left to the decision of the Greneral Government. (The Cherokee Case, 
5 Peters, 60; and Williams v, Suffolk Ins. Co., 13 Peters, 419 ; 2 
Cranch, 241 ; Rose v. Himely, 4 Cranch, 268 ; United States v. 
Palmer, 3 Wheat. 634, and Gelston v. Hoyt, ib. 246 ; The Divina 
Pastora, 4 Wheat. 64; 14 Ves. 363; 11 Ves. 683; 1 Edw. Ad. 1.) 

The doctrines laid down in Palmer's case are as directly applicable 
to this in the event of two contending parties in arms in a domestic 
war as in a foreign. If one is recognized by the executive or Legisla- 
ture of the Union as the de facto government, the judiciary can only 
conform to that political decision. (See, also, The Santissima Trini- 
dad, 7 Wheat. 336, 337.) And, further, that if our General Govern- 
ment recognizes either as exclusively in power, the judiciary must 
sustain its belhgerent rights. (See 3 Sumner, 270.) In the case of 
The City of Berne v. the Bank of England (9 Ves. 348), it was held 
that " a judicial court cannot take notice of a foreign government not 
acknowledged by the government of the country in which the court 
sits." The same rule has been applied by this court in case of a con- 
test as to which is the true constitution, between two, or which pos- 
sesses the true legislative power in one, of our own States, — those 
citizens acting under the new constitution, which is objected to as 
irregularly made, or those under the old territorial government therein. 
{Semb. Scott et al. v. Jones et al., 6 Howard, 374.) In that case, 
we held that no writ of error lies to us to revise a decision of a State 
court, where the only question is the validity of the statute on account 
of the political questions and objections just named. It was held, also, 
in Williams v, Suffolk Ins. Co. (3 Sunmer, 270), that where a claim 
exists by two governments over a country, the courts of each are bound 
to consider the claims of their own government as right, being settled for 
the time being by the proper political tribunal. And hence no right 
exists in their judicial authorities to revise that decision. (Pp. 273, 
275 ; S. C, 13 Peters, 419.) " Omnia rite acta. It might other- 
wise happen, that the extraordinary spectacle might be presented of 
the courts of a country disavowing and annulling the acts of its own 
government in matters of state and political diplomacy.'' 

This is no new distinction in judicial practice, any more than in 
judicial adjudications. The pure mind of Sir Matthew Hale, after 
much hesitation, at last consented to preside on the bench in adminis- 
tering the laws between private parties under a government established 
and recognized by other governments, and in full possession de facto 
of the records and power of the kingdom, but without feeling satisfied 
on inquiring, as a judicial question, into its legal rights. Cromwell 
had *^ gotten possession of the government," and expressed a willingness 
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"to rule according to the laws of thp land," — by ''red gowns rather 
than red coats," as he is reported to have quaintly remarked. And 
this Hale thought justified him in acting as a judge. (Hale's Hist, of 
the Com. Law, p. 14, Preface.) For a like reason, though the power 
of Cromwell was soon after overturned, and Charles the Second 
restored, the judicial decisions under the former remained unmolested 
on this account, and the judiciary went on as before, still looking only 
to the de facto government for the time being. Grotius virtually 
holds the like doctrine. (B. 1, ch. 4, sec. 20, and B. 2, ch. 13, sec. 
11.) Such was the case, likewise, over most of this country, after 
the declaration of independence, till the acknowledgment of it by 
England in 1783. (3 Story's Com. on Const. '^^ 214, 215.) And 
such is believed to have been the course in France under all her 
dynasties and rig-imes during the last half-century. 

These conclusions are strengthened by the circumstance, that the 
Supreme Court of Khode Island, organized since, under the second 
new constitution, has adopted this principle. In numerous instances, 
this court has considered itself bound to follow the decision of the State 
tribunals on their own constitutions and laws. (See cases in Smith v. 
Babcock, 2 Woodb. and Min. ; 5 Howard, 139 ; Elmendorf v. Taylor, 
10 Wheat. 159; Bank of U. States v. Daniel et al., 12 Peters, 32.) 
This, of course, relates to their validity when not overruling any 
defence set up under the authority of the United States. None such 
was set up in the trial of Dorr, and yet, after full hearing, the Supreme 
Court of Rhode Island decided that the old charter and its Legislature 
were the political powers which they were bound to respect, and the 
only ones legally in force at the time of this transaction ; and accord- 
ingly convicted and punished the governor chosen under the new 
constitution for treason, as being technically committed, however pure 
may have been his political designs or private character. (Report of 
Dorr's Trial, 1844, pp. 130, 131.) The reasons for this uniform 
compliance by us with State decisions made before ours on their own 
laws and constitutions, and not appealed from, are given by Chief 
Justice Marshall with much clearness. It is only necessary to refer 
to his language in Elmendorf v. Taylor, (10 Wheat. 159.) 

Starting, then, as we are forced to here, with several political ques- 
tions arising on this record, and those settled by politicjd tribunals in 
the State and General Government, and whose decisions on them we 
possess no constitutional authority to revise, all which, apparently, is 
left for us to decide is the other point, — whether the statute establish- 
ing martial law over the whole State, and under which the acts done 
by the defendants are sought to be justified, can be deemed constitu- 
tional. 

To decide a point like this last is clearly within judicial cognizance, 
it being a matter of private personal authority and right, set up by the 
defendants under constitutions and laws, and not of political power, to 
act in relation to the making of the former. 
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Firstly, then, in order to judge properly whether this act of Assem- 
bly was constitutional, let us see what was the kind and character of 
the law the Assembly intended, in this instance, to establish, and under 
which the respondents profess to have acted. 

The Assembly says: — *^The State of Rhode Island and Provi- 
dence Plantations is hereby placed under martial law, and the same is 
hereby declared to be in full force until otherwise ordered by the Gen- 
eral Assembly, or suspended by proclamation of his Excellency the 
Grovemor of the State.'' Now, the words ** martial law," as here 
used, cannot be construed in any other than their legal sense, long 
known and recognized in legal precedents as well as political his- 
tory. (See it in 1 Hallam's Const Hist. ch. 5, p. 268 ; 1 MacAr- 
thur on Courts-Martial, 33.) The Legislature evidently meant to be 
understood in that sense by using words of such well-settled construc- 
tion, without any limit or qualification, and covering the whole State 
with its influence, under a supposed exigency and justification for such 
an unusual course. I do not understand this to be directly combated 
in the opinion just delivered by the Chief Justice. That they could 
mean no other than the ancient martial law often used before the Peti- 
tion of Right, and sometimes since, is further manifest from the fiict, 
that they not only declared "martial" law to exist over the State, 
but put their militia into the field to help, by means of them and such 
a law, to suppress the action of those denominated "insurgents," and 
this without any subordination to the civil power, or any efforts in con- 
junction and in cooperation with it. The defendants do not aver the 
existence of any civil precept which they were aiding civil oflScers to 
execute, but set up merely military orders under martial law. Not- 
withstanding this, however, some attempts have been made at another 
construction of this act, somewhat less oflFensive, by considering it a 
mere equivalent to the suspension of the habeas corpus, and another 
still to regard it as referring only to the military code used in the 
armies of the United States jmd England. But when the Legislature 
enacted such a system "as martial law," what right have we to say 
that they intended to establish something else and something entirely 
difierent 7 A suspension, for instance, of the writ of habeas corpus, — 
a thing not only unnamed by them, but wholly unlike and far short, 
in every view, of what they both said and did ? Because they not only 
said, eo nomine^ that they established " martial law," but they put in 
operation its principles ; principles not relating merely to imprison- 
ment, like the suspension of the habeas corpus, but forms of arrest 
without warrant, breaking into houses where no offenders were found, 
and acting exclusively under military orders, rather than civil precepts. 

Had the Legislature meant merely to suspend the writ of habeas 
corpus, they, of course, would have said that, and nothing more. A 
brief examination will show, also, that they did not thus intend to put 
in force merely some modern military code, such as the Articles 
of War made by Congress, or those under die Mutiny Act in Eng- 
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land. They do not mention either ; and, what is conclusive on this, 
neither would cover or protect them, in applying the provisions of 
those laws to a person situated like the plaintiff. For nothing is bet- 
ter settled than that mihtary law applies only to the military ; but 
** martial law'' is made here to apply to all. (Hough on Uourts- 
Martial, 384, note; 27 State Trials, 625, in Theobald Wolfe Tone's 
case.) 

The present laws for the government of the mihtary in England, 
also, do not exist in the vague and general form of martial law, but 
are explicitly restricted to the military, and are allowed as to them 
only to prevent desertion and mutiny, and to preserve good discipline. 
(1 Bl. Com. 412 ; 1 MaoArthur on Courts-Martial, p. 20.) So, in 
this country, legislation as to the military is usually confined to the 
General Government, where the great powers of war and peace reside. 
And hence, under those powers. Congress, by the act of 1806 (2 Stat, 
at Large, 359), has created the Articles of War, " by which the 
armies of the United States shall be governed," and the mihtia when 
in actual service, and only they. To show this is not the law by which 
other than those armies shall be governed, it has been found neces- 
sary, in order to include merely the drivers or artificers " in the ser- 
vice," and the mihtia after mustered into it, to have special statutory 
sections. (See articles 96 and 97.) Till mustered together, even 
the mihtia are not subject to martial law. (5 Wheat 20 ; 3 Stor. 
Com. Const. <^ 120.) And whenever an attempt is made to embrace 
others in its operation, not belonging to the mihtary or mihtia, nor hav- 
ing ever agreed to the rules of the service, well may they say, we have 
not entered into such bonds, — in hcec vinculce, non veni (2 Hen. 
Bl. 99; 1 Bl. Com. 408, 414; 1 D. & E. 493, 550, 784; 27 State 
Trials, 625.) Well may they exclaim, as in Magna Charta, that '' no 
freeman shall be taken or imprisoned but by the lawful judgment of 
his equals, or by the law of the land." There is no pretence that this 
plaintiff, the person attempted to be arrested by the violence exercised 
here, was a soldier or militia-man then mustered into the service of 
the United States, or of Rhode Island, or subject by its laws to be so 
employed, or on that account sought to be seized. He could not, 
therefore, in this view of the case, be arrested under this Umited and 
different kind of mihtary law, nor houses be broken into for that pur- 
pose and by that authority. 

So it is a settled principle even in England, that, " under the British 
constitution, the military law does in no respect either supersede or 
interfere with the civil law of the realm," and that "the former is in 
general subordinate to the latter " (Tytler on Military Law, 365) ; 
while '* martial law" over-rides them all. The Articles of War, like- 
'wise, are not only authorized by permanent rather than temporary leg- 
islation, but they are prepared by or under it with punishments and 
rules before promulgated, and known and assented to by those few who 
are subject to them, as operating under estabUshed legal principles and 
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the customary military law of modern times. (1 East, 306, 318 j 
Pain V. Willard, 12 Wheat. 539, and also 19 ; 1 MacArthur, Courts- 
Martial, 13 and 215.) They are also definite in the extent of author- 
ity under them as to subject-matter as well as persons, as they regu- 
late and restrain within more safe limits the jurisdiction to be used, 
and recognize and respect the civil rights of those not subject to it, and 
even of Aose who are, in all other matters than what are military and 
placed under military cognizance. (2 Stephen on Laws of Eng. 602 ; 
9 Bac. Abr., Soldier, F ; Tytler on Military Law, 119.) And as a 
further proof how rigidly the civil power requires the military to con- 
fine even the modifi^ code martial to the military, and to what are 
strictly military matters, it cannot, without liability to a private suit 
in the judicial tribunals, be exercised on a soldier himself for a cause 
not military, or over which the oflScer had no right to order him ; as, 
for example, to attend school instruction, or pay an assessment towards 
it out of his wages. (4 Taunt. 67; 4 Maule & Selw. 400,- 2 Hen. 
Bl. 103, 537; 3 Cranch, 337; 7 Johns. 96.) 

The prosecution of Governor Wall, in England, for causing, when 
he was in military command, a soldier to be seized and flogged so that 
he died, for an imputed offence not clearly military, and bv a pre- 
tended court-martijJ without a full trial, and executing Wall for the 
offence after a lapse of twenty years, illustrate how jealously the exer- 
cise of any martial power is watched in England, though in the army 
itself, and on its own members. (See Annual Register for 1802, p. 
569 ; 28 State Trials, p. 52, HoweU's ed.) 

How different in its essence and forms, as well as subjects, firom the 
Articles of War was the " martial law " established here over the 
whole people of Rhode Island, may be seen by adverting to its charac- 
ter for a moment, as described in judicial as well as political history. 
It exposed the whole population not only to be seized without warrant 
or oath, and their houses broken open and rifled, and this where the 
municipal law and its officers and courts remained undisturbed and 
able to punish all offences, but to send prisoners, thus summarily 
arrested in a civil strife, to all the harsh pains and penalties of courts- 
martial or extraordinary commissions, and for all kinds of supposed 
offences. By it, every citizen, instead of reposing under the shield 
of known and fixed laws as to his liberty, property and hfe, exists 
with a rope round his neck, subject to be hung up by a military despot 
at the next lamp-post, under the sentence of some drum-head court- 
martial. (See Simmons' Pract. of Courts-Martial, 40.) See such a 
trial in Hough on Courts-Martial, 383, where the victim on the spot 
was "blown away by a gun," "neither time, place, nor persons con- 
sidered." As an illustration how the passage of such a law may be 
abused. Queen Mary put it in force in 1558, by proclamation merely, 
and declared " that whosoever had in his possession any heretical, 
treasonable, or seditious books, and did not presently bum them, with- 
out reading them or showing them to any other person, should be 
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esteemed a rebely and without any further delay be executed by the 
martial lawV (Tytler on Mihtary Law, p. 50, ch. 1, sec. 1.) 

For convincing reasons like these, in every countiy which makes 
any claim to political or civil liberty, "martial law," as here attempted, 
and as once practised in Englana against her own people, has been 
expressly forbidden there for near two centuries, as well as by the 
principles of every other free constitutional government. (1 Hallam's 
Const. Hist. 420.) And it would be not a littie extraordinary, if the 
spirit of our institutions, both state and national, was not much 
stronger than in England against the unlimited exercise of martial law 
over a whole people, whether attempted by any chief magistrate or 
even by a Legislature. 

It is true, and fortunate that it is true, the consequent actual evil 
in this instance from this declaration of martial law was smaller than 
might have been naturally anticipated. But we must be thankful for 
this, not to the harmless character of the law itself, but rather to an 
inability to arrest many, or fit)m the small opposition in arms, and its 
short continuance, or from the deep jealousy and rooted dislike gener- 
ally in this country to any approach to the reign of a mere military 
despotism. Unfortunately, the Legislature had probably heard of this 
measure in history, and even at our Revolution, as used by some of 
the British generals against those considered rebels ; and, in the con- 
fusion and hurry of the crisis, seem to have rushed into it suddenly, 
and, I fear, without a due regard to private rights, or their own con- 
stitutional powers, or the supervisory authority of the General Grovem- 
ment over wars and rebellions. 

Having ascertained the kind and character of the martial law 
establish^ by this act of Assembly in Rhode Island, we ask next, how, 
under the general principles of American jurisprudence in modem 
times, such a law can properly exist, or be judicially upheld. A brief 
retrospect of the gradual but decisive repudiation of it in England 
will exhibit many of the reasons why such a law cannot be rightfully 
tolerated anywhere in this country. 

One object of parliamentary inquiry, as early as 1620, was to check 
the abuse of martial law by the king which had prevailed before. 
(Tytler on Military Law, 502..^ The Petition of Right, in the first 
year of Charles the First, reprooated all such arbitrary proceedings in 
the just terms and in the terse language of that great patriot as well 
as judge. Sir Edward Coke, and prayed they might be stopped and 
never repeated. To this the king wisely replied, — " SaU droit fait 
conie est desire, — Let right be done as desired." (Petition of Right, 
in Statutes at Large, 1 Charles 1.) Putting it in force by the £ng 
alone was not only restrained by the Petition of Right early in the 
seventeenth century, but virtually denied as lawftil by the Declaration 
of Rights in 1688. (Tytler on MiKtary Law, 307.) HaUam, there- 
fore, m his Constitutional History, p. 420, declares that its use by 
" the commisfiions to try military offenders by martial law was a pro- 
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cedure necessary within certain limits to the discipline of an army, but 
unwarranted by the constitution of this country." Indeed, a aistin- 
guished Englisn judge has since said, that ** martial law,'* as of old, 
now " does not exist in England at all," " waa contrary to the consti- 
tution, and has been for a century totally exploded." (Grant v. 
Gould, 2 Hen. Bl. 69 ; 1 Hale, P. C. 346 ; Hale, Com. Law, ch. 2, 
p. 36 ; 1 Mac Arthur, 55.) This is broad enough, and is correct as to 
the community generally in both war and peace. No question can 
exist as to the correctness of this doctrine in time of peace. The 
Mutiny Act itself, for the government of the army, in 36 Geo. 3, ch. 
24, sec. 1, begins by reciting, " Whereas, no man can be forejudged 
of life or limb, or subjected in time of peace to any punishment 
within the realm by martial law." (Simmons' Pract. of Courts- 
Martial, 38.) 

Lord Coke says, in 3 List. 52 : — "If a lieutenant, or other that 
hath commission of martial authority in time of peace, hang or other- 
wise execute any man by color of martial law, this is murder." 
" Thorn. Count de Lancaster, being taken in open insurrection^ was, 
by judgment of martial law, put to death," and this, though during 
an insurrection, was adjudged to be murder, because done in time of 
peace, and while the courts of law were open. ( 1 Hallam's Const. 
Hist. 260.) The very first Mutiny Act, therefore, under William the 
Third, was cautious to exonerate all subjects except the military from 
any punishment by martial law. . (Tytler on Military Law, 19, note.) 
In this manner it has become gradually established in England, that in 
peace the occurrence of civil strife does not justify individuals, or the 
military, or the king, in using martial law over the people. 

It appears, also, that nobody has dared to exercise it, in war or 
peace, on the community at large, in England, for the last century 
and a half, unless specially enacted by ParUament, in some great ex- 
igency and under various restrictions, and then under the theory, not 
that it is consistent with bills of rights and constitutions, but that 
Parliament is omnipotent, and for sufficient cause may over-ride and 
trample on them all temporarily. 

After the civil authorities have become prostrated in particular 
places, and the din of arms has reached the most advanced stages of 
intestine commotions, a Parliament which alone furnishes the means of 
war, — a Parliament unlimited in its powers, — hsA^ in extremis ^ on 
two or three occasions, ventured on martial law beyond the military ; 
but it has usually confined it to the particular places thus situated, 
limited it to the continuance of such resistance, and embraced in its 
scope only those actually in arms. Thus the " Insurrection Act " of 
November, 1796, for Ireland, passed by the Parliament of England, 
extended only to let magistrates put people " out of the king's peace," 
and subject to military arrest, under certain circumstances. Even 
then, though authorized by Parliament, like the General Government 
here, and not a State, it is through the means of the civil magistrate, 
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acnd a clause of indemnity goes with it against prosecutions in the 
'^king's ordinary courts of law." (Annual Register, p. 173, for 
A. D. 1798 ; 1 Mac Arthur, Courts-Martial, 84.) Soe also the cases of 
the invasions by the Pretender, in 1715 and 1745, and of the Irish 
rebellion in 1798. (Tytler on Military Law, 48, 49, 869, 870, App. 
No. 6, p. 402, the act passed by the Irish Pari. ; Simmons' Practice 
of Courts-Martial, App. 633.) When speaking of the absence of other 
and sound precedents to justify such martial law in modem times here, 
I am aware that something of the kind may have been attempted in 
some of the doings of uie British colonial governors towaixis this 
country at the Revolution. 

In the Annual Register for 1775, p. 133, June 12th, it may be 
seen that General Gs^ issued his proclamation, pardoning all who 
would submit, except Samuel Adams and John Hancock, and further 
declaring, '^ that, as a stop was put to the due course of justice, mar- 
tial law should take place till the laws were restored to their due 
efficacy." 

Though the engagements at Lexington and Concord happened on 
the 19th of April, 1775, though Parliament had in February previous 
declared the colonies to be in a state of rebellion (Ibid. p. 247), and 
though thousands of militia had assembled near Bunker Hill before 
the 12th of June, — no martial law hfwl been established by Parlia- 
ment, and not till that day did General (jage, alone and unconstitu- 
tionally, undertake, in the language of our Sithers, to '' supersede the 
course of the common law, and, instead thereof, to publish and order 
the use and exercise of martial law." (Ibid. p. 261 ; Journal of Old 
Cong. 147, a declaration on 6th July, 1775, drawn up by J. Dick- 
inson.) 

Another of these outrages was by Lord Dunmore, in Virginia, 
November 7th, 1775, not only declaring all the slaves of rebels free, 
but " declaring martial law to be enforced throughout this colony." 
(Annual Register for 1775, p. 28 ; 4 American Archives, 74.) This 
was, however, justly denounced by the Virginia Assembly as an 
'^ assumed power, which the king himself cannot exercise," as it 
'^ annuls the law of the land and introduces the most execrable of all 
systems, martial law." (4 American Archives, 87.) It was a return 
to the unbridled despotism of the Tudors, which, as already shown, 
one to two hundred years before, had been accustomed, in peace as 
well as war, to try not only soldiers under it, but others, and by 
courts-martial rather than civil tribunals, and by no settled laws 
instead of the municijMd code, and for civil offences no less than mili- 
tary ones. (2 Hen. Bl. 85 ; 3 Instit. 52; Stat, at Large, 1 Charles 
1 ; Tytler on Military Law, passim.^ 

Having thus seen that ^'martial law" like this, ranging over a 
whole people and State, was not by our fathers considered proper at 
all in peace or during civil strife, and that, in the country from which 
we derive most of our jurisprudence, the ling has long been forbidden 
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to put it in force in war or peace, and that Parliament never, in the most 
extreme cases of rebellion, allows it, except as being sovereign and 
unlimited in power, and under peculiar restrictions, the next inquiry 
is, whether the Legislature of Rhode Island could, looking to her 
peculiar situation as to a constitution, rightfully establish such a law, 
under the circumstances existing there in 1842 ; and, to meet this 
question broadly, whether she could do it, regarding those circum- 
stances, first, as constituting peace, and next, as amounting to war. 
In examining this, I shall refrain from discussing the points agitated 
at the bar, whether the old charter under which it took place was a 
wise one for a republic, or whether the acts of the Legislature rendering 
it so highly penjd to resort to peaceful measures to form or put into 
operation a new constitution without their consent, and establishing 
*' martial law'' to suppress them, were characterized by the humanity 
and the civilization of the present age towards their own fellow-citizens. 
But I shall merely inquire, first, whether it was within the constitu- 
tional power of that Legislature to pass such a law as this during 
peace, or, in other words, before any lawful and competent declaration 
of war ; leaving all questions of mere expediency, as belon^ng to the 
States themselves rather than the judiciary, and being one of the last 
persons to treat any of them with disrespect, or attempt to rob them 
of any legitimate power. 

At the outset, it is to be remembered that, if Parliament now exer- 
cises such a power occasionally, it is only under various limitations 
and restrictions, not attended to in this case, and only because the 
power of Parliament is by the English constitution considered as 
unlimited or omnipotent. Ifeut here legislative bodies, no less than the 
executive and judiciary, are usually not regarded as onmipotent 
They are in this country now limited in their powers, and placed 
under strong prohibitions and checks. (8 Wheat. 88 : 3 Smedes & 
Marshall, 673.) 

This court has declared that " the Legislatures are the creatures of 
the constitution. They owe their existence to the constitution. They 
derive their powers from the constitution. It is their commission ; 
and therefore all their acts must be conformable to it, or else they will 
be void." (Vanhomo's Lessee v. Dorrance, 2 Dall. 308 ; Vattel, ch. 
3, sec. 34.) In most of our Legislatures, also, as in Rhode Island in 
A. D. 1798, by a fundamental law, there has been incorporated into 
their constitutions prohibitions to make searches for papers or persons 
without a due warrant, and to try for offences except by indictment, 
unless in cases arising in the army or navy or mihtia themselves. 

The genius of our liberties holds in abhorrence all irregular inroads 
upon the dwelling-houses and persons of the citizen, and with a wise 
jealousy regards them as sacred, except when assailed in the established 
and allowed forms of municipal law. Three of the amendments to the 
constitution of the United States were adopted, under such influences, 
to guard against abuses of power in those modes by the General Gov- 
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emment, and evidently to restrict even a modified ''martial law " to 
cases happening among military men, or the miUtia when in actual 
service. For one of them, amendment fourth, expressly provides, that 
'• the right of the people to be secured in their persons, houses, papers, 
and efiects, against unreasonable searches and seizures, shall not be 
violated ; and no warrants shall issue but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized.'' The others are 
amendments third and fifth. And who could hold for a moment, when 
the writ of habeas corpus cannot be suspended by the Legislature itself, 
either in the General (jovemment or most of the States, without an 
express constitutional permission, that all other writs and laws could 
be suspended, and martial law substituted for them over the whole 
State or country, without any express constitutional license to that 
efiect, in any emergency ? Much more is this last improbable, when 
even the mitigated measure, the suspension of the writ of habeas corpus, 
has never yet been found proper by Congress, and, it is believed, by 
neither of the States, since the federal constitution was adopted. (3 
Story's Com. on Const. ^ 1325.) 

Again, the act of June 24th, 1842, as an act of legislation by Rhode 
Island, was virtually forbidden by the express declaration of principles 
made by the Rhode Island Assembly in 1798, and also by the views 
expressed through the delegates of their people upon adopting the 
federal constitution, June 16th, 1790. These may be seen in 1 
Elliott's Deb. 370, declaring, in so many words, '^ that every person 
has a right to be secure from all unreasonable searches and seizures 
of his person, his papers, or his property," and warrants to search 
without oath, and seizures by general warrant, are *' oppressive," and 
*' ought not to be granted." 

But, as these views were expressed in connection with the constitu- 
tion of the General Government, though avowed to be the principles 
of her people generally, and as the doings in 1798 were in the form 
of a law, and not a constitution, it was subject to suspension or repeal ; 
and hence it will be necessary to look into the charter to Rhode Island 
of 1663, her only State constitution till 1842, to see if there be any 
limitation in that to legislation like this, establishing martial law. 

So far from that charter, royal as it was in origin, permitting an 
unlimited authority in the Legislature, it will be found expressly to 
forbid any laws ^* contrary and repugnant unto " "the laws of this our 
realm of England," and to require them to be, "as near as may be, 
agreeable" to those laws. (See Document, p. 12.) 

This, so fiir from countenancing the estabUshment of martial law 
in Rhode Island, contrary to the Petition of Right in England and her 
Bill of Rights, regulated it by the same restrictions " as near as may 
be." Nor did our Revolution of A. D. 1776 remove that restraint, 
80 far as respects what was then the body of English laws. For, 
although Rhode Island chose to retain that charter with this restriction 
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after the Revolution, and made no new constitution with other limita- 
tions till 1842 or 1843, yet probably " the laws of England " forbidden 
to be violated by her Legislature must be considered such as existed 
when the charter was granted in 1663, and as continued down to 
1776. After that, her control over this country dejure ceasing, a 
conformity to any new laws made would not be required. But, retain- 
ing the charter as the sole guide and limit to her Legislature until 
she formed a new constitution, it seems clear that her Legislature had 
no right, on the 25th of June, 1842, to put the whole State under 
martial law by any act of Parliament in force in England in 1663 or 
in 1776, because none such was then in force there, nor by any clause 
whatever in her charter, as will soon be shown, nor by any usages in 
her history, nor by any principles which belong to constitutional gov- 
ernments or the security of public liberty. 

To remove all doubt on this subject, the charter does expressly 
allow "martial law" in one way and case to be declared, and thus 
impliedly forbids it in any other. Expressio U7iius est exdusio 
aUerius. But so far from the martial law allowed by it being by 
permission of the Legislature and over the whole State, it was to be 
declared only in war waged against a public enemy, and then by the 
*' military officer" appointed to command the troops so engaged; and 
then not over their whole territory and all persons and cases, but he 
was to " use and exercise the law martial in such cases only as occasion 
shall necessarily require." (P. 15.) 

Even this power, thus limited, as before shown, related to the troops 
of the State, and those liable to serve among them in an exigency, and 
when in arms against an enemy. They did not touch opponents, over 
whom they could exercise only the municipal laws if non-combatants, 
and only the law of nations and belligerent rights when in the field, 
and after war or rebellion is recognized as existing by the proper 
authorities. Again, it would be extraordinary indeed, if in England 
the king himself is restrained by Magna Charta, and by the Petition 
as well as Declaration of Rights, binding him to these limits against 
martial law since the revolution of 1688 (4 Bl. Com. 440 ; 2 Peters, 
656), and yet he could grant a charter which should exonerate others 
from the obligations of Magna Charta and the general laws of the 
kingdom, or that they could be exonerated under it as to the power 
of legislation, and do what is against the whole body of English laws 
since the end of the sixteenth century, and what Parliament itself, in 
its omnipotence and freedom from restrictions, has never, in the highest 
emergencies, thought it proper to do without numerous limitations, 
regulations and indemnities, as before explained. 

Beside this, it may well be doubted whether, in the nature of the 
legislative power in this country, it can be considered as anywhere 
rightfully authorized, any more than the executive, to suspend or 
ak)lish the whole securities of person and property at its pleasure ; 
and whether, since the Petition of Right was granted, it has not been 
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considered as unYrarrantable for any British or American legislative 
body, not omnipotent in theory like Parliament, to establish in a whole 
country an unlimited reign of martial law over its whole population ; 
and whether to do this is not breaking up the foundations of all sound 
municipal rule, no less than social order, and restoring the reign of the 
strongest, and making mere physical force the test of right. 

All our social usages and poUtical education, as well as our consti- 
tutional checks, are the other way. It would be alarming enough to 
sanction here an unlimited power, exercised either by legislatures, or 
the executive, or courts, when all our governments are themselves 
governments of limitations and checks, and of fixed and known laws, 
and the people a race above all others jealous of encroachments by 
those in power. And it is fisu: better tiiat those persons should be 
without the protection of the ordinary laws of the land who disregard 
them in an emergency, and should look to a grateful country for 
indemmty and pardon, than to allow, beforehand, the whole firame of 
jurisprudence to be overturned, and everything placed at the mercy 
of the bayonet. 

No tribunal or department in our system of governments ever can 
be lawfully authorized to dispense with the laws, like some of the 
tyrannical Stuarts, or to repeal, or abolish, or suspend the whole body 
of them ; or, in other words, appoint an unrestrained military dictator 
at the head of armed men. 

Whatever stretches of such power may be ventured on in great 
crises, they cannot be upheld by the laws, as they prostrate the laws 
and ride triumphant over and beyond them, however the Assembly of 
Rhode Island, under the exigency, may have hastily supposed that 
such a measure in this instance was constitutional. It is but a branch 
of the omnipotence claimed by Parliament to pass bills of attainder, 
belonging to the same dangerous and arbitrary &mily with martial 
law. But even those have ceased to succeed in England under the 
lights of the nineteenth century, and are expressly forbidden by the 
federal constitution ; and neither ought ever to disgrace the records 
of any free government. Such laws (and martial law is only still 
baser and more intolerable than bills of attainder) Mr. Madison 
denounces, as " contrary to the first principles of the social compact, 
and to every principle of sound legislation. '^ (Federalist, No. 44.) 

In short, then, there was nothing peculiar in the condition of Rhode 
Island as to a constitution in 1842, which justified her Legislature in 
peace, more than the Legislature of any other State, to declare martial 
law over her whole people ; but there was much in her ancient char- 
ter, as well as in the plainest principles of constitutional Uberty, to 
forbid it. Considering this, then, and that some cases already cited 
show that domestic violence is still to be regarded, not as a state of 
war, giving belligerent rights, but as conferring only the powers of 
peace in a State, through its civil authorities, aided by its militia, till 
the General (Jovemment interferes and recognizes the contest as a war, 

VOL. IL 8* 



Digitized by 



Google 



la 



90 MARTIAL LAW IN RHODE ISLAND. 

this branch of our inquiries as to martial law would end here, upon 
my view of the pleadings, because the defendants justify under that 
law, and because the State Legislature alone possessed no constitutional 
authority to establish martial law, of this kind and to this extent, 
over her people generally, whether in peace or civil strife. But 
some of the members of this court seem to consider the pleadings 
broad enough to cover the justification, under some rights of war, 
independent of the act of the Assembly, or, as the opinion just read 
by the Chief Justice seems to imply, under the supposed authority of 
the State, in case of domestic insurrection like this, to adopt an act of 
martial law over its whole people, or any war measure deemed neces- 
sary by its Legislature for the public safety. 

It looks, certainly, like pretty bold doctrine in a constitutional gov- 
ernment, that, even in time of legitimate war, the Legislature can 
roperly suspend or abolish all constitutional restrictions, as martial 
aw does, and lay all the personal and political rights of the people at 
their feet. But bolder still is it to justify a claim to this tremendous 
power in any State, or in any of its officers, on the occurrence merely 
of some domestic violence. 

We have already shown that, in this last event, such a claim is 
entirely untenable on general principles, or by the old charter of Rhode 
Island, and was denounced as unlawful by our fathers, when attempted 
against them at the Revolution, and has in England been punished as 
murder when exercised to kill one, though taken in open arms in an 
insurrection. (See cases, ante.) 

The judgment which the court has pronounced in this case seems 
to me, also, to be rested, not on any right of this kind in peace, but, 
on the contrary, to uphold the act of martial law only as a war 
measure. But the grounds have not been shown, to my conviction, 
for supposing that war and war measures, and the rights of war, 
existed legally in Rhode Island when this act passed. And, finally, 
it seems to me that the insurrection then existing was not in a stage 
of progress which would justify any mere belligerent rights ; but if 
any, it was such rights in the General Crovernment, and not in the 
Legislature of the State, obtained, too, by mere implication, and, as to 
so formidable a measure as this, operating so loosely and recklessly 
over all its own citizens. 

It is admitted that no war had duly been declared to exist, either 
by Rhode Island or the United States, at the time this war measure 
was adopted, or when the trespass under it was committed. Yet, had 
either wished to exercise any war powers, they would have been legal- 
ized in our political system, not by Rhode Island, but the General 
Government. (Constit. Art. 1, sec. 8 ; 3 Story's Com. on Constit. 
^f. 215, 217 ; 1 Bl. Com. by Tucker, App. p. 270.) 

It may not be useless to refresh our minds a little on this subject. 
The constitution expressly provides that " the Congress shall have 
power to declare war." (Art. 1, sec. 8.) This is not the States, 
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nor the President, and mnch less the Legislature of a State. Nor is 
it foreign war alone that Congress is to declare, but "war," — war 
of any kind existing legitimately or according to the law of nations. 
Because Congress alone, and not the States, is invested with power to 
use the great means for all wars, — ** to raise and support armies,'* 
" to provide and maintain a navy," " to provide for calling forth the 
militia to execute the laws of the Union, suppress insurrections, and 
repel invasions," and " to provide for organizing, arming, and dis- 
ciplining the militia." The largest powers of. taxation, too, were 
conferred on Congr^« at the same time, and in part for this cause, 
with authority to borrow money on the credit of the Union, and to 
dispose of the public lands. But the States, deprived of these means, 
were at the same time properly relieved from the duty of carrying on 
war themselves, civil or foreign, because they were not required to 
incur expenses to suppress even "domestic violence," or " insurrec- 
tions," or "rebellions." By a provision, (sec. 4, art. 8), "the 
United States shall guarantee to every State in this Union a republi- 
can form of government, and shall protect each of them against inva- 
sion, and, on application of the Legislature (or of the executive when 
the Legislature cannot be convened), against domestic violence." This 
exclusiveness of the war power in Congress in all cases, domestic or 
foreign, is confirmed, too, by another authority given to Congress, not 
(mly to organize and discipline the militia, no less than to have regular 
armies and navies, but " to provide fw calling forth the militia" " to 
suppress insurrections." (Sea 8^ art 1.) And, lest it might be 
argued that this power to declare war and raise troops and navies was 
not exclusive in the General Government, as is the case with some other 
grants to it deemed concurrent, about weights and measures, bankrupt 
laws, &c. (see cases dted in Boston v. Norris, 7 Howard, 283), tiie rea- 
sons for this grant as to war, and an express prohibition on the States as 
to it, both show the power to be exclusive in Congress. Thus, the 
reasons as to the power itself are cogent for having it exclusive only 
in one body, in order to prevent the numerous and sudden hostilities 
and bloody outbreaks in which the country might be involved, with 
their vast e3q)enses, if thirty States could each declare and wage war 
under its own impulses. (1 BL Com. by Tucker, App. p. 270.) 
And, to remove all doubt on that point, the constitution proceeded 
expressly to provide, in another clause, a prohibition on the States 
(sec. 10, art. 1), — that " no State shall, without the consent of Con- 
gress," " keep troops or ships of war in time of peace," "or engage 
in war, unless actually invaded, or in such imminent danger as will 
not admit of delay." 

This accorded with the sixth and ninth articles of the old confede- 
ration, which vested in it exclusively the power to declare war, and 
took Uie power of waging it from the States, tinless in case of sudden 
attacks by Indians or pirates, or unless actually invaded by enemies, 
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or in such imminent clanger of it that time cannot be had to consult 
Congress. (1 Laws of U. S. 15, 16, Bioren's ed.) 

No concurrent or subordinate power is, therefore, left to the States 
on this subject, except by occasional and special consent of Congress, 
which is not pretended to have been given to Rhode Island ; or unless 
" actually invaded " by some enemy, which is not pretended here ; or 
unless " in such imminent danger as will not admit of delay," which 
manifestly refers to danger from a foreign enemy threatening inva- 
sion, or from Indians and pirates. Another circumstance to prove 
this, beside the language itself being used in connection with foreign 
invasions and the danger of them, and not insurrections, is the like 
clauses in the old confSieration being thus restricted. One of those 
(article 9th) declares that "the United States in Congress assembled 
shall have the sole and exclusive right and power of determining on 
peace and war, except in the cases mentioned in the sixth article." 
(1 Laws of U. S. 16, Bioren's ed.) And the sixth article, after 
providing against foreign embassies, troops, and vessels of war by a 
State, adds : — "No State shall engage in any war unless such State 
be actually invaded by enemies, or shall have received certain advice 
of a resolution being formed by some nation of Indians to invade such 
State, and the danger is so imminent as not to admit of delay till the 
United States in Congress assembled can be consulted." Nor, by an 
additional provision, could a State grant commissions to ships of war 
or letters of marque, " except it be after a declaration of war by the 
United States," and only against the kingdom or state against whom 
the war had been declared, " unless such State be infested by pirates, 
in which case voxels of war may be fitted for that occasion," &c. (1 
Laws of U. S. 15, Bioren's ed.) 

It is impossible to mistake the intention in these provisions, and to 
doubt that substantially the same intention was embodied by restric- 
tions in the present constitution, similar in terms, though not entering 
into so great details. What is, however, decisive as to this intent in 
the constitution, is the action on it by the second Congress, only a few 
years after, and of which some were members who aided in framing 
the constitution itself That Congress, May 2d, 1792, authorized 
force to be used by the President to aid in repelling the invasions here 
referred to in the constitution, and they are described in so many 
words, as " shall be invaded, or be in imminent danger of invasion 
from any foreign nation or Indian tribe." (1 Stat, at Large, 264.) 
So again in the act of Feb. 28, 1795 (1 Stat, at Large, 424), and 
still further sustaining this view, the power to aid in suppressing 
insurrections in a State is given in a separate section, showing that 
they were not deemed the invasions and the " imminent danger " of 
them expressed in diflFerent sections of the act of Congress as well as 
of the constitution. If, however, this *^ imminent danger " could, by 
any stretch of construction, be considered broader, it did not exist 
here so as to prevent ** delay" in applying to the President first; 
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because, in truth, before martial law was declared, time had existed to 
make application to Congress and the President, and both had declined 
to use greater force, or to declare war, and the judicial tribunals of 
the State were still unmolested in their course. Besides this, at the 
time of the trespass complained of here, the few troop which had 
before taken up arms for the new constitution had been disbanded, and 
all further violence disclaimed. 

Whoever, too, would justify himself under an exception in a law or 
constitution, must set it up and bring his case within it, neither of 
which is attempted here as to this exception ; but the justification is, 
on the contrary, under this head, placed by the defendant and the 
court on the existence of war, and rights consequent on its existence. 

Some mistake has arisen here, probably, from not adverting to the 
circumstance that Congress alone can declare war, and that all other 
conditions of violence are regarded by the constitution as but ordinary 
cases of private outrage, to be punished by prosecutions in the courts; 
or as insurrections, rebeUions, or domestic violence, to be put down by 
the civil authorities, aided by the militia, or, when these prove incom- 
petent, by the General Government, when appealed to by a State for 
aid, and matters appear to the General Government to have reached 
the extreme stage, requiring more force to sustain the civil tribunals 
of a State, or requiring a declaration of war, and the exercise of all its 
extraordinary rights. Of these last, when applied to as here, and the 
danger has not been so imminent as to prevent an application, the 
General Government must be the judge, and the General Government 
is responsible for the consequences. And when it is asked, what shall 
a State do, if the General Government, when applied to, refrains to 
declare war till a domestic force becomes very formidable, I reply, ex- 
ert all her civil power through her judiciary and executive, and if these 
fail, sustain them by her militia, cooperating, and not independent, and 
if these fail, it is quite certain that the General Government will never 
hesitate to strengthen the arm of the State when too feeble in either 
of these modes to preserve public order. And how seldom this will 
be required of the General Government, or by means of war, may be 
seen by our unspotted, unbroken experience of this kind, as to the 
States, for half a century, and by the obvious &cts^. that no occasion 
can scarcely ever, in future, arise for such interference, when the vio- 
lence, at the utmost, must usually be from a minority of one State, 
and in the face of the larger power of the majority within it, ajid of 
the cooperation, if need be, of the whole of the rest of the Union. 

Carry these constitutional provisions with us, and the facts which 
have existed, that there had been no war declared by Congress, no 
actual invasion of the State by a foreign enemy, no imminent danger 
of it, no emergency of any kind, which prevented time or delay to 
apply to the General Government, and remember that, in this stage of 
things. Congress omitted or declined to do anything, and that the 
President also declined to consider a civil violence or insurrection as 
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existing so as to justify his ordering out troops to suppress it. The 
State, then, in and of itself, declared martial law, and the defendants 
attempted to enforce it. In such a condition of things, I am not 
prepared to say that the authorities of a State alone can exercise the 
rights of war against their own citizens ; persons, too, who, it is to be 
remembered, were for many purposes at the same time under the laws 
and protection of the General Government. On the contrary, it seems 
very obvious, as before suggested, that in periods of civil commotion, 
the first and wisest and only legal measure to test the rights of 
parties and sustain the public peace under threatened violence, is to 
appeal to the laws and the judicial tribunals. When these are ob- 
structed or over-awed, the militia is next to be ordered out, but only to 
strengthen the civil power in enforcing its processes and upholding the 
laws. Then, in extreme cases, another assistance is resorted to, in the 
suspension of the writ of habeas corpus. And, finally, if actual force, 
exercised in the field against those in battle array, and not able to be 
subdued in any other manner, becomes necessary, as quasi war, 
whether against a foreign foe or rebels, it must first, as to the former, 
be declared by Congress, or recognized and allowed by it as to the lat- 
ter, under the duty of the United States " to protect each of them 
against invasion " and " against domestic violence." (Art. 4, sec. 4.) 
When this is not done in a particular case by Congress, if then in ses- 
sion, it is done by the President, in conformity to the constitution 
(Art. 1, sec. 8), and the act of Congress of February 28, 1795 (1 
Stat, at Large, 424), "to provide for calling forth the militia to 
execute the laws of the Union, suppress insurrections, and repel inva- 
sions." 

Under all these circumstances, then, to imply a power like this dec- 
laration of martial law over a State as still lawfully existing in its 
Legislature, would be to imply what is forbidden by all constitutional 
checks, forbidden by all the usages of free governments, fi)rbidden by 
an exclusive grant of the war power to Congress, forbidden by the fact 
that there were no exceptions or exigencies existing here which could 
justify it, and, in short, forbidden by the absence of any necessity in 
our system for a measure so dangerous and unreasonable, unless in 
some great extremity, if at all, by the General Government, which 
alone holds the issues of war and the power and means of waging it 

Under these views and restrictions, the States have succeeded well, 
thus far, — over half a century, — in suppressing domestic violence in 
other ways than by martial law. The State courts, with the aid of 
the militia, as in Shays' rebellion and the Western insurrection, could, 
for aught which appears, by help of the posse comiiatus, or at least 
by that militia, have in this case dispersed all opposition. They did 
this in both of those instances, so much more formidable in numbers, 
and made no resort to martial law. (See before, and Minot's History, 
163, 178.) In one of them, not even the writ of habeas corpus was 
suspended by the State, and never by the United States, though em- 
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powered to do that in dangerous emergencies. (2 Kent's Com. 24 ; 
2 Story's Com. on Const. § 1336.) But if civil pix)cess, aided by 
the militia, should fail to quell an insurrection against State laws, 
which has never yet happened in our history, then an appeal lies, and 
is appropriate, to the General Government for additional force, before 
a resort can be had to supposed belligerent rights, much less to 
any exploded and unconstitutional extremes of martial law. 

As before shown, such an appeal had been made here, but not com- 
plied with, because, I presume, the civil authority of the State, assisted 
by its own militia, did not appear to have fidled to overcome the dis- 
turbance. How, then, let me ask, had the State here become pos- 
sessed of any belligerent rights 7 how could it in any way be possessed 
of them, at the time of the passage of the act declaring martial law, or 
even at the time of the trespass complained of? I am unable to dis- 
cover. Congress, on this occasion, was in session, ready to act when 
proper and as proper, and it alone could, by the constitution, declare 
war, or, under the act of May 2d, 1792, allow the militia from an 
adjoining State to be called out. (1 Stat, at Large, 264.) But Con- 
gress declared no war, and conferred no rights of war. The act of 
February 28th, 1795 (1 Stat, at Large, 424), seems to be made 
broader as to the power of the President over all the militia, and, 
indeed, over the regular troops, to assist on such an occasion, by 
another act of March 3d, 1807. (2 Stat, at Large, 443.) But the 
President, also, did nothing to cause or give belligerent rights to the 
State. He might, perhaps, have conferred some such rights on the 
militia, had he called them out, under the consent of Congress ; but it 
would be unreasonable, if not absurd, to argue that the President, 
rather than Congress, was thus empowered to declare war, or that 
Congress meant to construe such insurrections, and the means used to 
suppress them, as wars ; else Congress itself should in each case pro- 
nounce them so, and not intrust so dangerous a measure to mere exec- 
utive discretion. But he issued no orders or proclamations. Had 
he done so, and marched troops, though the action of the executive 
under the standing law is not waging war, yet, I concede, it is attempt- 
ing to suppress domestic violence by force of arms, and in doing it, the 
President may possess and exert some belligerent rights in some 
extreme stages of armed opposition. It is he, however, and those 
acting under his orders, who, it will be seen, may possibly then, at 
times, use some such rights, and not the State or its organs. Nor is 
it till after the President has interfered that such rights arise, and 
then they arise under the decision and laws and proceedings of the 
General Government. Then the organs of that government have 
come to the conclusion that the exercise of force independent of the 
civil and State authorities has become necessary. (Federalist, No. 
29.) The President has been considered the paramount and final 
judge as to this, whether in invasion or rebellion, and not the govern- 
ors or Legislatures of States. This was fully settled during the war 
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of 1812 with England. (3 Story's Com. on Const. § 1206; 11 
Johns. 150.) He may then issue his proclamation for those in insur- 
rection to disperse, and, if not dispersing, he may afterwards call out 
the miUtia to aid in effecting it. (Martin v, Mott, 12 Wheat. 30.) 
But not till then do any belligerent rights exist against those even in 
arms, and then only by or under him. It is a singular coincidence, 
that, in England, it is held to be not "lawful " for the chief magistrate 
to order out the miUtia in case of "rebellion and insurrection," with- 
out " the occasion being first communicated to Parliament, if sitting, 
and, if not sitting, pubUshed by proclamation." (1 MacAxthur, 28 ; 
12 Statutes at Large, 432, 16 George 3, ch. 3 ; 8 Stat, at Large, 
634, sec. 116.) And here, under the act of 1793, the President 
himself could not call out the miUtia from another State to assist^ 
without consulting Congress, if in session, much less could he declare 
war. (1 Stat, at Large, 264, sec. 2.) 

When the President issues his orders to assemble the militia to aid 
in sustaining the civil authorities of the State to enforce the laws, or to 
suppress actual an'ay and violence by counter force, obedience to those 
orders by the mihtia then undoubtedly becomes a military duty. (12 
Wheat 31.) So in England. (8 Stat, at Large, sec. 116; 11 
Johns. 150; 4 Burrows, 2472; 12 Johns. 257.) And a refusal to 
obey such a milita^ry sunmions may be punished m due form, without 
doubt, by a court-martial. (Houston v, Moore, 5 Wheat. 1, 20, 35, 
37; 8 Story's Com. on Const. § 120.) When such troops, called 
out by the General Grovemment, are in the field on such an occasion, 
what they may lawfully do to others, who are in opposition, and do it 
by any mere belligerent rights, is a very different question. For now 
I am examining only whedier any belligerent rights before this even 
existed, on the part of the State, as matters then stood, conamensurate 
with this strong measure of putting martial law in force over the whole 
State. The precedents, as well as the sound reasons and principles 
just adverted to, are all, in my view, the other way. 

Under our present constituti(Hi, the first, if not nearest, precedent 
in history as to the course proper to be followed in any State insurrec- 
tion is Shays' rebellion in Massachusetts. Having occurred in 1787, 
before the formation of the federal constitution, and having been sup- 
pressed by the State alone under its own independent authority 
(Minot's History of Shays' Insurrection, p. 95), it was untrammell^ 
bv any of the provisions now existing about war and insurrections in 
that constitution. But the course pursued on that occasion is full of 
instruction and proof as to what was deemed the legal use of the 
militia by the State, when thus called out, under the old confederation, 
and the extent of the rights of force incident to a State on a rebellion 
within its limits. We have before shown that the provisions in the 
old confederation as to war were much the same in substance as in the 
present constitution. Now, in Shays' rebellion the resort was not first 
had at all to the mihtary, but to civil power, till the courts themselves 
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were obstructed and put in jeopardy. And when the miKtia were 
finally called out, the whole State, or any part of it, waa not put 
under martial law. The writ of habeas corpus was merely suspended 
for a limited time, and the mihtary ordered to aid in maldng arrests 
under warrants, and not by military orders, as here. They were 
directed to protect civil oflScers in executing their duty, and nothing 
more, unless against persons when actually in the field obstructing 
them. (Ibid. 101.) 

The language of Grovemor Bowdoin's orders to Major-Gleneral Lin- 
coln, January 19th, 1787, shows the commendable caution deemed 
legal on such an occasion : — ** Consider yourself in all your mihtary 
offensive operations constantly as under the direction of the civil officer, 
saving where any armed force shall appear and oj^)Ose your marching 
to execute these orders." 

This gives no countenance to the course pursued on this occasion, 
even had it been attempted to be justified in the pleadings as a right of 
war, though in a domestic insurrection, and not yet recognized as 
existing so as to require countenance and assistance through die inter- 
position of force bv the General Grovemment. Even (xeneral Gage 
did not, though illegally, venture to declare martial law in 1775 
till the &ct occurred, as he averred, that the municipal laws could 
not be executed. Much less was it unlikely here that these laws 
could not have been executed by the civil power, or at least by 
that assisted by the militia, when the judges of the Supreme Court 
of Rhode Island had been appointed tiieir own judges, and been 
approved by those who were considered in an insurrectionary con- 
dition. 

In substantial accordance with these views was, likewise, the con- 
duct of the General Government in the insurrection against its own 
laws in the only other case of rebeUion of much note, except the 
controverted one of Burr's, in our national history. It was in West- 
em Pennsylvania, in 1798, and where the rebelUon, or violent 
resistance, and even.treason, as adjudged by the courts of law in The 
United States v. The Insurgents of Pennsylvania (2 Dallas, 335), 
were committing against the government of the United States. 

So fiur, however, from martial law having then been deemed proper 
or competent to be declared by Congress, and enforced anywhere, or 
even the vrrit of habeas corpus suspended, the troops were called out 
expressly to coop^rite witii the civil authorities, these having proved 
insufficient. (Findley's Hist., App. 316, 317.) But that of itself 
did not seem to be considered as per se amounting to war, or as justi- 
fying war measures. The government, therefore, neither declared 
war, nor waged it without that declaration, but did what seems most 
humane and fit on such occasions, till greater resistance and blood- 
shed might render war measures expedient; that is, marched the 
troops expressly with a view only to " cause the laws to be duly exe- 
cuted." 

VOL. II. 9 
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Nor was this done till Judge Peters, who oflBciated in that district 
in the courts of the United States, certified that he had issued war- 
rants which the marshal was unable to execute without military aid. 
(1 American State Papers, 185.) The acts of Congress then required 
such a certificate, before allowing the militia to be called out. (1 
Stat, at Large, 264.) The marshal also wrote, that he needed *' mil- 
itary aid." (1 Am. State Papers, 186.) The additional force, 
authorized by Congress, was expressly for that same purpose, as well 
as to suppress such combinations. (1 Stat, at Large, 403.) And 
though with these objects, so fully did it seem proper to reach this last 
one by means of the first, the orders in the field were to a like efiect, 
and the arrests made were by authority of the civil ofiScers, and those 
seized were carried before those authorities for hearing and trial. 
(Findley, 181.) 

The secretary of war, likewise, issued public orders, in which, 
among other things, it is stated, that " one object of the expedition is 
to assist the marshal of the district to make prisoners," &c. ** The 
marshal of the district of Pennsylvania will move with you and give 
you the names of the offenders, their descriptions, and respective places 
of abode, who are to be made prisoners under criminal process." 
And so exclusively did Congress look to the laws of the land for a 
guide, that special sessions of the Circuit Court nearer the place of 
offence were allowed (March 2d, 1793, 1 Stat, at Large, 324) to be 
called, when necessary, to try offenders. 

The President, throughout the excitement, evinced the characteris- 
tic moderation and prudence of Washington, constantly enjoined a 
subordination of the military to the civil power, and accompanied the 
troops in person to see that the laws were respected. (Findley's His- 
tory of the Western Lisurrection, p. 144.) "He assured us," says 
Findley (p. 179), " that the army should not consider themselves as 
judges or executioners of the laws, but as employed to support the 
proper authorities in the execution of them." That he had issued 
orders "for the subordination of the army to thp laws." (P. 181.) 
This was in accordance with the course pursued in England on some 
similar occasions. (1 Mac Arthur on Courts-Martial, 28.) And 
though some arrests were to be made, they were to be in a legal civil 
form, for he said, " Nothing remained to be done by them but to sup- 
port the civil magistrate in procuring proper subjects to atone for the 
outrages that had been committed." (Findley, 187.) The orders or 
warrants executed seem to have emanated from the federal judge of 
the Pennsylvania district. (Pp. 200, 201, 204, ch. 16.) 

The arrests in 1805 and 1806, in what is called Burr's conspiracy, 
furnish another analogy and precedent. They were not made till an 
oath and warrant had issued, except in one or two cases. And in 
those the prisoners were immediately discharged, as illegally arrested, 
as soon as writs of habeas corpus could be obtained and enforced. By 
the constitution (Art. 3, sec. 9), " the pririlege of the writ of habeas 
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corpus shall not be suspended unless when, in cases of rebellion or 
invasion, the public safety may require it" 

And Congress then declined to suspend that writ, much less to 
declare martial law, even where Ihe supposed rebellion existed. Nor 
was the latter done by the States, in the rebellions of 1787 and 1794, 
as before explained, but merely the writ of habeas corpus suspended 
in one of them. It is further characteristic of the jealousy of our 
people over legislative action to suspend the habeas corpus, though 
expressly allowed by the constitution, that, after a bill to do it in 1807 
seems to have passed the Senate of the United Statep, through all its 
readings in one day, and with closed doors, the House of Representa- 
tives rejected it, on the first reading, by a vote of 113 to 19. (See 
the Journals of the two Houses, 25th and 27th Jan., 1807.) And 
this, although the bill to suspend the habeas coiyus provided it should 
be done only when one is charged oti oath with treason or misde- 
meanor affecting the peace of the United States, and imprisoned by 
warrant on authority of the President of the United States, or the 
Governor of a State or Territory. It was not deemed prudent to 
suspend it, though in that mild form, considering such a measure at 
the best but a species of dictatorship, and to be justified only by 
extreme peril to the public safety. And Mr. Jefferson has left on 
record his opinion, that it was much wiser, even in insurrections, 
never even to suspend the writ of habeas corpus. (2 Jefferson's Cor. 
and Life, 274, 291.) But what would have l)een thought then of a 
measure of " martial law," established over the whole country, acting 
too without oath or warrant, and under no grant by the constitution, 
instead of a mere suspension of a writ, and which suspension was per- 
mitted by the constitution in certain exigencies 1 Again, if only to 
repeal or suspend the habeas corpus requires a permissive clause in 
the constitution, how much more should the repeal or suspension of all 
municipal laws 1 Indeed, the Mutiny Act itself, as, for instance, that 
of 63 George 8, ch. 18, sec. 100, does not allow the miUtary to break 
open a house to arrest so bad a culprit as a deserter without a warrant 
and under oath. (38 Stat, at Large, 97.) 

So, though a rebellion may have existed in Burr's case in the 
opinion of the executive, and troops had been ordered out to assist in 
executing the laws and in suppressing the hostile array, this court 
held that an arrest by a miUtary officer of one concerned in the rebel- 
lion, though ordered by the executive, was not valid, unless he was a 
person then actually engaged in hostilities, or in warlike array, or in 
some way actually abetting those who then were so. (Bolman and 
Swartout's case, 4 Cranch, 75, 101, 126; 1 Burr's Tr. 175.) And 
if an arrest was made without an order of the commander-m-chief, 
the court would discharge at once. (Alexander's case, 4 Cranch, 75, 
76, in note.) It should also be by warrant, and on oath ; and, in 
most cases, these were then resorted to by General Wilkinson. (An- 
nual Begister for 1807, p. 84.) And so jealous were the people then 
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of abuses, that a neglect by bim of obedience to the requisitions of the 
habeas corpus, in some respects, led to a presentment a^nst his con- 
duct by the grand jury of New Orleans. (Annual Register for 1807, 
p. 98.) But here no actual arrest was made, though attempted, and, 
what was less justifiable, without oath or warrant, the house was 
broken into ; aiKl hence, any justification by martial law failing which 
might be set up for the former, would seem more clearly to fail for 
the latter. Certainly it must fail unless the latter was proper in this 
way, under all the circumstances, though no one was there liable to be 
arrested, and none actually arrested. 

This doctrine of thdr failing is fiimiliar in municipal law in break- 
ing houses to seize persons and property on legal precept, when none 
are found there liable to be seiaed. (5 Coke, 93, a; Bac. Abr. Exe- 
cution^ W.) 

In civil dissensions, the case stands very differently from foreign 
ones. In the latter, force is the only weapon, after reason and nego- 
tiation have failed. In the former, it is not the course of governments, 
nor their right, when dtizens are unable to convince each other, to fly 
at once to arms and military arrests and confiscations. The civil 
power can first be brought to bear upon these dissensions and out- 
breaks through the judiciary, and usually can thus subdue them. 

All these principles, and the precedents iust referred to, show that 
tiie course rightfully to be pursued on such unfortunate occasions is 
that already explained; first resorting to municipal precepts, next 
strengthening them by cooperation of uie militia if resisted, and then, 
if the opposition are in battle array, opposing ike execution of such 
precepts, to obtain further assistance, if needed, from the (jeneral 
Government, to enforce them, and to seize and suppress those so resist- 
ing in actual array against the State. 

But affiurs must advance to tibis extreme stage through all interme- 
diate ones, keeping the military in strict sufi)rdination to the civil 
authority, except when acting on its own members, before any rights 
of mere war exist or can over-ride the community, and then, in this 
country, they must do that under the countenance and controlling 
orders of the General Qovemment. Belligerent measures, too, must 
come, not from subordinates, but from those empowered to command, 
and be commensurate only with the opposing array, — tie persons, 
places and causes where resistance flagranie beUo exists of the reck- 
less character justifying violence and a disregard of all ordinary 
securities and laws. It is not a little desirable that this doctrine should 
prove to be the true one, on account of its greater tendency to secure 
orderly and constitutional liberty instead of rude violence, to protect 
rights by civil process rather than the bayonet, and to render ail 
domestic outbres^ less bloody and devastating than they otherwise 
would be. 

There having been, then, no rights of war -on the part of the State 
when this act of Asisembly passed, and certainly none which ooold 
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justify so extreme a measure as martial law oyer the whole State as 
incident to them, and this act being otherwise unconstitutional, the 
justification set up under it must, in my opinion, feil. K either 
government, on the 24th of June, possessed authority to pass an act 
establishing martial law to this extent, it was, of course, that of the 
United States, — ihe government appointed in our system to carry on 
war and suppress rebellion or domestic violence when a State is unable 
to do it by her own powers. But as the General Government did not 
exercise this authority, and probably could not have done it constitu- 
tionally in so sweeping a manner, and in such an early stage of resist- 
ance, if at all, this furnishes an additional reason why the State alone 
could not properly do it. 

But if I err in this, and certain rights of war may exist with one of 
our States in a civil strife L'ke the present, in some extreme stage of 
it, independent g( any act of Congress or the President recognizing it, 
another inquiry would be, whether, in the state of afiairs existing at 
this time, such rights had become perfected, and were broad enough, 
if properly pleaded, to cover this measure of martial law over the whole 
State, ana the acts done under it, in the present instance. The neces- 
sities of foreign war, it is conceded, sometimes impart great powers as 
to both things and persons. But they are modified by those necessi- 
ties, and subjected to numerous regulations of national law, and justice, 
and humanity. These, when they exist in modem times, while allow- 
ing the persons who conduct war some necessary authority of an ex- 
traordinary character, must limit, control, and make its exercise under 
certain circumstances and in a certain manner justifiable or void, with 
almost as much certainty and clearness as any provisions concerning 
municipal authority or duty. So may it be in some extreme stages of 
civil war. Among these, my impression is that a state of war, whether 
foreign or domestic, may exist, in the great perils of which it is com- 
petent, under its rights and on principles of national law, for a com- 
manding officer of troops under the controlling government to extend 
certain rights of war, not only over his camp, but its environs and the 
near field of his mihtary operations. (6 American Archives, 186.) 
But no further, nor wider. (Johnson v. Davis et al., 3 Martin, 530, 
551.) On this rested the justification of one of the great commanders 
of this country and of the age, in a transaction so well known at New 
Orleans. 

But in civil strife they are not to extend beyond the place where 
insurrection exists. (3 Martin, 551.) Nor to portions of the State 
remote from the scene of military operations, nor after the resistance is 
over, nor to persons not connected with it (Grant v. Gould et al., 2 
Hen. Bl. 69.) Nor, even within the scene, can they extend to the 
person or property of citizens against whom no probable cause exists 
which may justify it. (Sutton v, Johnston, 1 D. & E. 549.) Nor 
to the property of any person without necessity or civil precept. If 
matters in this case had reached such a crisis, and had so been reoog- 

VOL. n. 9* 



Digitized by 



Google 



102 MARTUL LAW IN RHODE ISLAND. 

nized by the General Government, or if such a state of things could 
and did exist as to warrant such a measure, independent of that 
government, and it was properly pleaded, the defendants might, per- 
haps, be justified within those limits, and under such orders, in making 
search for an o&nder or an opposing combatant, and, under some 
circumstances, in breaking into houses for his arrest. 

Considerations like these show something in respect to the extent of 
authority that could have been exercised in each of these cases as a 
belligerent right, had war been properly declared before and continued 
till 5iat time (6 American Archives, 232), neither of which sewns to 
have been the case. It is obvious enough that, though on the 24lii 
of June, five days previous, Luther had been in arms at Providence, 
several miles distant, under the governor appointed under the new con- 
stitution, in order to take possession of some of the public property 
there, and though in the record it is stated that the defendants offered 
to prove he was at this time in arms scMuewhere, yet, the feet not being 
deemed material under the question of martial law, on which the 
defence was placed, it does not seem to have been investigated. How 
it might turn out can be asoertained only on a new trial. But to show 
it is not unoontroverted, the other record before us as to this transac- 
tion states positively that Mrs. Luther ofiered to prove there was no 
camp nor hostile array by any person in the town where this trespass 
was committed, on the 29th of June, nor within twenty-five miles of it 
in any part of the State, and that Dorr had, on the 27th instant, two 
days previous, published a statement against ^^any further fordble 
measures '' on his part, and directing that the military ^^ be dis- 



The collection which had there happened, in relation to the disputed 
rights as to the public property, under the new constitution, seems to 
have boon nothing, on the evidence, beyond a few hundreds of persons, 
and nothing beyond the control of the courts of law, aided by the 
militia, if they had been wisely resorted to, — nothing which, when 
represented to the executive of the United States, required, in his 
opinion, from its apprehended extent or danger, any war measures, — 
the calling out of the militia of other States, or aid of the public 
troops, or even the actual issue of a proclamation ; and the persons who 
did assemble had, it appears, two days before the trespass, be^ dis- 
banded, and further force disclaimed, without a gun being fired, or 
blood in any way shed, on that occasion. 

Under the worst insurrections, and even wars, in our history, so 
strong a measure as this is believed never to have been ventured on 
before by the Greneral Government, and much less by any one of the 
States, as within their constitutional capacity, either in peace, insur- 
rection, or war. And if it is to be tolerated, and the more especially 
in civil feuds like this, it will open the door, in future domestic dissen- 
sions here, to a series of butchery, rapine, confiscation, plunder, con- 
flagration, and cruelty, unparalleled in the worst contests in ImUxrj 
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between mere dynasties for supreme power. It would go in practice 
to render the whole country — what Bolivar at one time seemed to 
consider his — a camp, and the administration of the government a 
campaign. 

It is to be hoped we have some national ambition and pride, under 
our boasted dominion of law and order, to preserve them by law, by 
enlightened and constitutional law, and the moderation of superior in- 
telligence and civilization, rather than by appeals^ any of the semi- 
barbarous measures of darker ages, and the unrelenting, lawless per- 
secutions of opponents in civil strife which characterized and disgraced 
those ages. 

Again, when belhgerent measures do become authorized by extreme 
resistance, and a legitimate state of war exists, and civil authority is 
prostrate, and violence and bloodshed seem the last desperate resort, 
yet war measures must be kept within certain restraints in all civil 
contests in all civilized communities. 

'^ The common laws of war, those maxims of humanity, moderation, 
and honor," which should characterize other wars, Vattel says (B. 8, 
ch. 8, sec. 294 and 296), "ought to be observed by both parties in 
every civil war." Under modem and Christian civilization, you can- 
not needlessly arrest or make war on husbandmen or mechanics, or 
women and children. (Vattel, B. 8, ch. 8, sec. 149.) The rights 
of war are against enemies, open and armed enemies, while enemies, 
and during war, but no longer. And the force used then is not to 
exceed the exigency, — not wantonly to injure private property, nor 
disturb private dwellings and their peaceful inmates. (Vattel, B. 3, 
ch. 8, sec. 148.) Much will be allowed to discretion, if manifestly 
exercised with honesty, fairness, and humanity. But the principles 
of the common law, as opposed to trials without a jury, searches of 
houses and ^papers without oath or warrant, and all despotic invasions 
<m private personal liberty, — the customary usages to respect the laws 
of the land except where a great exigency may furnish suflScient excuse, 
— should all limit this power, in many respects, in practice. (2 
Stephens on Laws of England, 602.) The more especially must it be 
restrained in civil strife, operating on our own people in masses and 
under our system of government in distributing authority between 
the States and the Union, as the great powers of vfar are intrusted to 
the latter alone, and the latter is also to recognize when that which 
amounts to a rebellion exists, and interfere to suppress it, if necessary, 
with the incidents to such interference. Under the right of war the 
defence must also rest, not only on what has been alluded to, but, as 
before suggested, on die question whether the insurrection at the time 
of this trespass was not at an end. For if one has previously been in 
arms, but the insurrection or war is over, any belligerent rights cease, 
and no more justify a departure from the municipal laws than thej do 
before insurrection or war begins. If any are non-combatants, either 
as never having been engaged in active resistance, or as having 
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abandoned it, the rights of civil warfare over them would seem to have 
terminated, and the prosecution and punishment of their past miscon- 
duct belongs then to the municipal tribunals, and not to the sword and 
bayonet of the military. 

The Irish Rebellion Act, as to martial law, was expressly limited 
**from time to time during the continuance of the said rebelUon." 
(Tytler on Military Law, 405.) And in case of a foreign war it is 
not customary to m^e prisoners and arrest enemies after the war has 
ceased and been declared abandoned, though the terms of peace have 
not been definitely settled. And if any of them voluntarily, like 
Bonaparte, abandon the contest, or surrender themselves as prisoners, 
the belligerent right to continue to imprison them after the war is at 
an end, much less to commit violence, as here, on others, with a view 
to capture them, is highly questionable, and has been very gravely 
doubted. (Vattel, B. 3, ch. 8, sec. 152, 154.) Circumstances like 
these make the rule of force and violence operate only to a due extent 
and for a due time, within its appropriate sphere, and secure beyond 
that extent and time the supremacy of the ordinary laws of the land. 
Much more in a social or civil war, a portion of the people, where not 
then in arms, though diflFering in opinion, are generally to be treated 
as non-combatants, and searched for and arrested, if at all, by the 
municipal law, by warrant under oath, and tried by a jury, and not by 
the law martial. 

Our own and English history is full of such arrests and trials, and 
the trials are held, not round a drum-head or cannon, but in halls of 
justice and under the forms of established jurisprudence. (See State 
Trials, passim.) The writ of habeas corpus, also, unless specially 
suspended by the Legislature having power to do so, is as much in 
force in intestine war as in peace, and the empire of the laws is 
equally to be upheld, if practicable. (Ibid. 532 ; 4 Cranch, 101 ; 2 
Hen. Bl. 69.) 

To conclude, it is manifest that another strong evidence of the con- 
trol over military law in peace, and over these belligerent rights in 
civil strife, which is proper in a bold and independent judiciary, exists 
in this fact, that whenever they are carried beyond what the exigency 
demands, even in cases where some may be lawful, the sufferer is 
always allowed to resort, as here, to the judicial tribunals for redress. 
(4 Taunt. 67, and Baily v. Warder, 4 Maule & Selw. 400. See 
other cases before cited.) 

Bills or clauses of indemnity are enacted in England, otherwise offi- 
cers would still oftener be exposed to criminal prosecution and punish- 
ment for applying either belligerent rights or the military law in an 
improper case, or to an excess in a proper case, or without probable 
cause. (1 Mac Arthur on Courts-Martial, 33, 34 ; Tytler on Military 
Law, 49 and 489 ; see last act in Appendix to Tytler and Simmons.) 
And when in an insurrection an opponent or his property is treated 
differently from what the laws and constitution, or national law, sane- 
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Hon, his remedy is sacred in the legal tribunals. And though the 
offender may have exposed himself to penalties and confiscations, yet 
he is thus not to be deprived of due redress for vrrongs committed on 
himself 

The plaintiff" in one of these records is a female, and was not at all 
subject to military duty and laws, and was not in arms as an oppo- 
nent supporting the new constitution. And if the sanctity of domestic 
life has been violated, the castle of the citizen broken into, or property 
or person injured, without good cause, in either case the jury of the 
country should give damages, and courts are bound to instruct them 
to do so, unless a justification is made out fully on correct principles. 
This can and should be done without any vindictive punishment, Tvhen 
a party appears to have acted under a supposed legal right. And, 
indeed, sucn is the structure of our institutions, that officers, as well as 
others, are often called on to risk much in behalf of the public and of 
the country in time of peril. And if they appear to do it from patri- 
otism, and with proper decorum and humanity, the Legislature will, on 
application, usually indemnify them by discharging from the pubhc 
tr^ury the amount recoverea for any injury to individual rights. In 
this very case, therefore, the defence seems to be by the State, and at 
its expense. It shows the beautiful harmony of our system, not to let 
private damage be suffered wrongfully, without redress, but, at the 
same time, not to let a public a^nt suffer, who, in a creat crisis, 
appears to have acted honestly for the public, from good probable cause, 
though in some degree mistaking the extent of his powers, as well as 
the rights of others. But whether *any of the rights of war, or rights 
of a citizen in civil strife, independent of the invalid act of the Assem- 
bly declaring martial law over all the State, have here, on the stronger 
side against the feebler, been violated, does not seem yet to have been 
tried. The onl v point in connection with this matter which appears 
clearly to have been ruled at the trial, was the legality or constitution- 
ality of that act of Assembl v. I think that the ruling made was incor- 
rect, and hence that there has been a mis-trial. 

The judgment should, in this view, be reversed ; and though it is 
very doubtful whether, in any other view, as by the general rights of 
war, these respondents can justify their conduct on the fects now before 
us ; yet they should be aUowed an opportunity for it, which can be 
granted on motion below to amend the pleas in justification. 
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ON TAXES BY STATES ON PASSENGERS IN VESSELS 
FROM ABROAD, TO SUPPORT PAUPERS.* 



In relation to the case of Turner v. Smith, from New York, I wish 
merely to express my non-concurrence with the opinions pronounced 
by the majority of this court. But standing more intimately connected 
with the case of Norris v, Boston, by my oflScial duties in the First 
Circuit, I feel more obliged to state, in some detail, the reasons for 
my opinion, though otherwise content to acquiesce silently in the views 
expressed by the Chief Justice ; and though not flattering myself with 
being able, after the elaborate discussions we have just heard, to pre- 
sent much that is either novel or interesting. 

The portion of the statute of Massachusetts which in this case is 
assailed, as most questionable in respect to its conformity with the 
constitution, is the third section. The object of that is to forbid alien 
passengers to land in any port in the otate, until the master or 
owner of the vessel pays ** two dollars for each passenger so landing." 
The provisions in the other sections, and especially the second one, 
requiring indemnity for the suppoii of lunatics, idiots, and infirm per- 
sons on board of vessels before they are landed, if they have been or 
are paupers, seem admitted by most persons to be a fair exercise of 
the police powers of a State. 

This claim of indemnity is likewise excused or conceded as a power 
which has long been exercised by several of the Atlantic States in self- 
defence against the ruinous burdens which would otherwise be flung 
upon them by the incursions of paupers from abroad, and their laws are 
often as stringent against the introduction of that class of persons from 
adjoining States as from foreign countries. (Revised Statutes of New 
Hampshire, ch. 67, $ 5 ; 5 Howard, 629.) 

Such legislation commenced in Massachusetts early after our ances- 
tors arrived at Plymouth. It first empowered the removal of foreign 
paupers. (See Colonial Charters and Laws, 1639, p. 173, and 1692, 
p. 252.) It extended next to the requisition of indemnity from the 
master, as early as the year 1701. (See Statute of 13 Wm. III., 
ibid. 363.) But while it embraced removals of paupers not settled in 
the colony, and indemnity required from the master for the support 
of foreigners introduced by sea, I do not think it assumed the special 
form used in the third section of this statute until the year 1837, 

• Dissenting opinion in case of Norris v. City of Boston and Smith v. Tomer. 
January term S. 0. U. S., 1849. 
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after the decision in the case of the City of New York v, Miln, 11 
Peters, 107. I shall not, therefore, discuss further the provisions in 
the second section of the statute ; for, at all events, the requisitions of 
that section, if not by all admitted to be constitutional, are less objec- 
tionable than those of the third ; and if the last can be vindicated, the 
first must be, and hence the last has constituted the burden of the 
arguments on both sides. 

It will be remembered that this third section imposes a condition on 
landing ahen passengers, or, in other words, levies a toll or fee on the 
master for landing mem, whether then paupers or not, and that the 
present action is to recover back the money which has been collected 
from the master for landing such passengers. 

After providing, in the following words, that, "when any vessel 
shall arrive at any port or harbor within the State, from any port or 
place without the same, with alien passengers on board, the officer or 
officers whom the mayor and aldermen of the city, or the selectmen 
of the town, where it is proposed to land such passengers, are hereby 
authorized and required to appoint, shall go on board such vessel and 
examine into the condition of said passengers," the third section of 
the statute declares that " no alien passenger, other than those spoken 
of in the preceding section, shall be permitted to land, until the 
master, owner, consignee, or agent of such vessel shall pay to the 
regularly appointed boarding officer the sum of two dollars for each 
passenger so landing ; and the money so collected shall be paid into 
the treasury of the city or town, to be appropriated as the city or town 
may direct for the support of foreign paupers." 

It is conceded that tne sum paid here on account of " alien passen- 
gers" was demanded of them, when coming in some "vessel," and 
was collected after she arrived at a " port or harbor within the State." 
Then, and not till then, the master was required to pay two dollars 
for each before landing, " to be paid into the treasury of the city or 
town, to be appropriated as the city or town may direct for the support 
of foreign paupers." 

By a subsequent law, as the foreign paupers had been made charge- 
able to the State treasury, the balances of this fund in the different 
towns were required to be transferred to that treasury. 

After careful examination, I am not satisfied that this exercise of 
power by a State is incapable of being sustained as a matter of right, 
under one or all of three positions. 

1st. That it is a lawful exercise of the police power of the State to 
help to maintain its foreign paupers. 

2d. If not, that it may be regarded as justified by the sovereign 
power which every State possesses to prescribe the conditions on 
which aliens may enjoy a residence within, and the protection of, the 
State. 

8d. Or it may be justified under the municipal power of the State 
to impose taxes within its limits for State purposes. I think, too, 
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that this power has never been ceded to the General Government, 
either expressly or by implication, in any of the grants relied on for 
that purpose, such as to lay duties on imports, or to prohibit the 
importation of certain persons after the year 1808, or to regolate 
commerce. 

Under the first ground of vindication for the State, ihe whole stat- 
ute was most probably enacted with the laudable design to obtain 
Bome assistance in maintaining humanely the large number o( paupers, 
and persons likely soon to become paupers, coming to our shores by 
means furnished by the municipal authorities in various parts of 
Em^Dpe. (See 3 Ex. Doc. of 29th Congress, 2d Session, JIo. 54.) 
Convicts were likewise sent, or preparing to be sent, hither from some 
cities on the Continent. (Ibid.) 

A natural desire, then, would exist, and would appear by some 
law, to obtain, first, indemnity against the support of emigrants actu- 
ally paupers, and likely at once to become chargeable ; and, secondly, 
funds to maintain such as, though not actually paupers, would prob- 
ably become so, irom this class of aliens. 

It is due to the cause of humanity, as well as the public economy 
of ihe State, that the maintenance of paupers, whether of fweign or 
domestic origin, should be well provided for. Instead of being whipped 
or carted back to their places of abode or settlement, as was once 
the practice in England and this country in respect to them ; or, if 
aliens, instead of being re-shipped over a desolate waste of ocean, they 
ore to be treated with kindness and relieved or maintained. But still, 
if feasible, it should, in justice, be at the expense of those introducing 
them, and introducing the evils which may attend on them. This 
seems to have been the attempt in this statute, and as such was a 
matter of legitimate police in relation to paupers. 

But those persons affected by the third section not being at the 
time actual paupers, but merely alien passengers, the expediency or 
right to tax the master for landing them does not seem so clear, in a 
police view, as it is to exact indemnity against the support of those 
already paupers. Yet it is not wholly without good reasons, so fiur as 
regards the master or owner who makes a profit by bringing into a 
State persons having no prior rights there, and likely in time to add 
something to its fiscal burdens and the number of its unproductive 
inhabitants. He who causes this danger, and is the willing instru- 
ment in it, and profits by it, cannot, in these views, object to the con- 
dition or tax imposed by the State, who may not consider the benefits 
likely to arise from such a population a' full counterbalance to all the 
anticipated disadvantages and contingencies. But the aspect of the 
case is somewhat different, looking at the tax as falling wholly on the 
passenger. It may not be untrue, generally, that some portion of a 
burden like this rests eventually on the passenger, rather than the 
master or owner. (Neil v. State of Ohio, 3 Howard, 741 — 748.) 
Yet it does not always ; and it is the master, and the owners through 
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him, who complain in the present action, and not the passengers ; if 
it fell on the latter alone, they would be likely, not only to complain, 
but to go in vessels to other States, where onerous conations haid not 
been imposed. Supposing, however, the burden, in fact, to light on 
them, it is in some, though a less degree, and in a different view, as a 
matter of right, to be vindicated. 

Were its expediency alone the question before us, some, and among 
them myself, would be inclined to doubt as to the expediency of such 
a tax on alien passengers in general, not paupers or convicts. What- 
ever may be tneir religion, whether Catholic or Protestant, or their 
occupation, whether laborers, mechanics, or farmers, the majority of 
them are believed to be useful additions to the population of the New 
World, and since, as well as before our Revolution, have deserved 
encouragement in their immigration by easy terms of naturalization, 
of voting, of holding office, and all the political and civil privileges 
which their industry and patriotism have in so many instances shown 
to be usefully bestowed. (See Declaration of Independence ; Natu- 
ralization Law; 1 Lloyd's Debates, Gales and Seaton's ed., p. 1147 ; 
Taylor v. Carpenter, 2 Woodbury & Minot.) If a design existed in 
Any statute to thwart this policy, or if such were its necessary conse- 
quence, the measure would be of very questionable expediency. But 
/die makers of this law may have had no such design, and such does 
not seem to be the necessary consequence of it, as large numbers of 
emigrants still continue to arrive in Massachusetts, when they would 
be likely to ship for ports in other States where no such law exists, 
if this operated on them as a discouragement, and, like other taxes, 
when felt, or when high, had become in some degree prohibitory. 

The conduct of the State, too, in this measure, as a matter of right, 
is the only question to be decided by us, and may be a very different 
one from its expediencv. Every sovereign State possesses the right 
to decide this matter of expediency for itself, provided it has the power 
to control or govern the subject. Our inquiry, therefore, relates 
merely to that power or right in a State ; and the ground now under 
consiaeration to support Sie exercise of it is her authority to pre- 
scribe terms, in a police view, to the entry into her boundaries of 
persons who are likely to become chargeable as paupers, and who are 
aliens. 

In this view, as connected with her police over pauperism, and as a 
question of mere right, it may be fiurly done by imposing terms which, 
Uiough incidentally making it more expensive for aliens to come here, 
are designed to maintain such of them and of their class as are likely, 
in many instances, ere long to become paupers in a strange country, 
and usually without sufiScient means for support, in case either of sick- 
ness, or accident, or reverses in business. So it is not without justi- 
fication that a class of passengers from whom much expense arises in 
supporting paupers should, though not at that moment chargeable, 
advance sometlnng for this purpose, at a time when they are able to 

VOL. II. 10 
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contribute, and when alone it can with certainty be collected. (See 
New York v. Miln, 11 Peters, 156.) When this is done in a law 
providing against the increase of pauperism, and seems legitimately to 
be connect^ with the subject, and when the sum required of the 
master or passenger is not disproportionate to the ordinary charge, 
there appears no reason to regard it as any measure except what it 
professes to be, — one connected with the State police as to alien pas- 
sengers, one connected with the support of paupers, and one designed 
neither to regulate commerce nor be a source of revenue for general 
purposes. (5 Howard, 626.) 

The tax is now transferrea to the State treasury, when collected, 
for the reason that the support of foreign paupers is transferred there ; 
and this accords with an honest design to collect the money only for 
that object. ' 

The last year, so fruitful in immigration and its contagious diseases 
of ship-fever and the terrific cholera, and the death of so many from 
the former, as well as the extraordinary expense consequent from 
these causes, furnish a strong illustration that the terms required are 
neither excessive nor inappropriate. 

There are many other reasons showing that this is legitimately a 
police measure, and, as such, competent for the State to adopt. It 
respects the character of those persons to come within the limits of the 
State, — it looks to the benefits and burdens deemed likely to be con- 
nected with their presence, — it regards the privileges they may right- 
fully claim of relief, whenever sick or infirm, though on shipboard, if 
within the boundaries of the State, — it has an eye to the protection 
they will humanely receive if merely in transitu through the State 
to other governments, and the burdens which, in case of disease or 
accidents, without much means, they may thus throw upon the State. 
And the fund collected is expressly and wholly applied, after de- 
ducting the expenses of its collection, to '* the support of foreign 
paupers." 

A police measure, in common parlance, oflx?n relates to something 
connected with public morals ; and in that limited view would still 
embrace the subject of pauperism, as this court held in 16 Peters, 
625. But in law, the word police is much broader, and includes all 
legislation for the internal policy of a State. (4 Bl. Com. ch. 13.) 

The police of the ocean belongs to Congress and the admiralty powers 
of the General Government ; but not the police of the land or of har- 
bors. (Waring v, Clarke, 5 Howard, 471.) 

Nor is it any less a police measure because money, rather than a 
bond of indemnity, is required as a condition of admission to protec- 
tion and privileges. The payment of money is sometimes imposed in 
the nature of a toll or license fee, but it is still a matter of police. It 
is sometimes demanded in the nature of charges to cover actual or 
anticipated expenses. Such is the case with all quarantine charges. 
Substantially, too, it is demanded under the indemnity given by the 
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second section, if the person becomes chargeable ; and if that be justi- 
fiable, so must be this ; the fact that one is contingent and the other 
absolute cannot affect their constitutionality* Neither is it of conse- 
quence that the charge might be defrayed otherwise, if the State pleased, 
as fix>m other taxes or other sources. This is a matter entirely dis- 
cretionary with the State. This might be done with respect to quar- 
antine expenses or pilotage of vessels ; yet the State, being the solo 
judge of what is most expedient in respect to this, can legally impose 
it on the vessel, or master, or passengers, rather than on others, unless 
clearly forbidden by the federal constitution. And it can be none 
the less a police measure than is a quarantine charge, because the 
master or owner is required to pay it, or even the passengers, rather 
than the other people of the State by a general tax. 

Even to exclude paupers entirely has been held to be a police meas- 
ure, justifiable in a State. (Prigg v. Pennsylvania, 16 Peters, 625 ; 
5 Howard, 629.) Why, then, is not the milder measure of a fee or 
tax justifiable in respect to those alien passengers considered likely to 
become paupers, and to be applied solely to the support of those who 
do become chargeable firom that class ? And why is not this as much a 
police measure as the other ? If such measures must be admitted to 
be local, are of State cognizance, belong to State interests, they clearly 
are among State rights. 

Viewed as a mere police regulation, then, this statute does not con- 
flict with any constitutional provision. Measures which are legiti- 
mately of a police character are not pretended to be ceded anywhere 
in the constitution to the General Government in express terms ; and 
as little can it be argued that they are impliedly to be considered as 
ceded, if they be honestly and truly police measures. Hence, in all 
the decisions of this tribunal on tne powers granted to the General 
Government, either expressly or by implication, measures of that 
character have been regarded as not properly to be included. (Li- 
cense Cases, 5 Howard, 624; Baldwin's Views, 184, 188 ; cases cited 
in The United States v. New Bedford Bridge, 1 Woodb. & Min. 423.) 

Thus viewed, the case also comes clearly within the principles 
settled in New York v, Miln, 11 Peters, 102, and is fortified by the 
views in the License Cases, 5 Howard, 504. The fact that the police 
regulation in the case of Miln was enforced by a penalty instead of a 
toll, and in the License Cases by a prohibition, at times, as well as a 
fee, does not alter the principle, unless the mode of doing it in the 
present case should be found, on further examination, before closing, 
to be forbidden to the States. 

But if this justification should fail, there is another favorable view 
of legislation such as that of the third section of the statute of Mas- 
sachusetts, which has already been suggested, and which is so impor- 
tant as to deserve a separate consideration. It presents a vindication 
for it different from that of a mere police regulation, connected with 
the introduction or support of aliens, who are or may afterwards 
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become paupers, and results from the power of every sovereign 
State to impose such terras as she pleases on the admission or con- 
tinuance of foreigners within her borders. If this power can be shown 
to exist, and it is in its nature and character a police power also, then 
we have already demonstrated that the States can rightfully continue 
to exercise it. But if it be not such a power, and hence cannot be 
ranked under that title, and enjoy the benefit of the decisions exempt- 
ing police powers from control by the General Government, yet if it 
exists as a municipal rather than a police power, and has been con- 
stantly exercised by the States, they cannot be considered as not 
entitled to it, unless they have clearly ceded it to Congress, in some 
form or other. 

First, then, as to its existence. The best writers on national law, 
as well as our own decisions, show that this power of excluding emi- 
grants exists in all States which are sovereign. (Vattel, B. 1, ch. 
19, ^ 231 ; 5 Howard, 525, 629 ; New York v. Miln, 11 Peters, 
142 ; Prigg v, Pennsylvania, 16 Peters, 625 ; and Holmes v, Jenni- 
son, 14 Peters, 565.) 

Those coming may be voluntary emigrants from other nations, or 
travelling absentees, or refugees in revolutions, party exiles, compul- 
sory victims of power, or they may consist of cargoes of shackled 
slaves, or large bands of convicts, or brigands, or persons with incen- 
diary purposes, or imbecile paupers, or those suffering from infectious 
diseases, or fenatics, with principles and designs more dangerous than 
either, or under circumstances of great ignorance, as liberated serfs, 
likely at once, or soon, to make them a serious burden in their support 
as paupers, and a contamination of public morals. There can be no 
doubt, on principles of national law, of the right to prevent the entry 
of these, either absolutely, or on such conditions as the State may deem 
it prudent to impose. In this view, a condition of the kind here 
imposed, on admission to land and enjoy various privileges, is not so 
unreasonable, and finds vindication in the principles of public law the 
world over. (Vattel, B. 1, ch. 19, §§ 219, 231, and B. 2, ch. 7, 
^§ 93, 94.) 

In this aspect it may be justified as to the passengers, on the ground 
of protection and privileges sought by them in the State, either per- 
manently or transiently, and the power of the State to impose conditions 
before and while yielding it. When we speak here or elsewhere of the 
right of a State to decide and regulate who shall be its citizens, and on 
what terms, we mean, of course, subject to any restraint on her power 
which she herself has granted to the General Government, and which, 
instead of overlooking, we intend to examine with care before clos- 
ing. 

It having been, then, both in Europe and America, a matter of 
municipal regulation, whether aliens shall or shall not reside in any 
particular State, or even cross its borders, it follows that, if a sovereign 
State pleases, it may, as a matter of clear right, exclude them entirely, 
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or only when paupers or convicts (Baldwin's Views, 198, 194), or 
only when slaves, or, what is still more common in America, in free 
States as well as slave States, exclude colored emigrants, though free. 
As further proof and illustration that this power exists in the States, 
and has never been parted with, it was early exercised by Virginia as 
to others than paupers (1 Bl. Com. by Tucker, pt. 2, App. p. 33), 
and it is now exercised, in one form or another, as to various persons, 
by more than half the States of the Union. (11 Peters, 142 ; 15 ib. 
516 ; 16 ib. 625 ; 1 Brockenbrough, 434 ; 14 Peters, 568 ; 5 Howard, 
629.) 

Even the old Congress, September 16th, 1788, recommended to the 
States to pass laws excluding convicts ; and they did this, though after 
the new constitution was adopted, and that fact announced to the 
country. **Kesolved, That it be, and it is hereby, recommended to 
the several States to pass proper laws for preventing the transportation 
of convicted male&ctors from foreign countries into the United States." 
(Journal of Congress for 1788, p. 867.) 

But the principle goes further, and extends to the right to exclude 
paupers, as well as convicts, by the States (Baldwin's Views, 188, 
193, 194) ; and Mr. Justice Story, in the case of New York r. Miln, 
11 Peters, 56, says, as to the States, — " I admit that thev have a 
right to pass poor-laws, and laws to prevent the introduction of paupers 
into the States, under like qualifications." 

Many of the States also exercised this power, not only during the 
Revolution, but after peace ; and Massachusetts especially did, forbid- 
ding the return of refugees, by a law in 1783, ch. 69. Several 
of the States had done the same as to refugees. (See Federalist, 
No. 42.) 

The first naturalization laws by Congress recognized this old right 
in the States, and expressly provided that such persons could not 
become naturalized without the special consent of those States which 
had prohibited their return. Thus in the first act: — "Provided, 
also, that no person heretofore proscribed by any State shall be admit- 
ted a citizen as aforesaid, except by an act of the Legislature of the 
State in which such person was proscribed.'' (March 26, 1790, 1 
Stat, at Large, 104. See a similar proviso to the third section of the 
act of 29th January, 1795, 1 Stat, at Large, 415.) 

The power given to. Congress, as to naturalization generally, does 
not conflict wilJi this question of taxing or excluding alien passengers, 
as acta of naturalization apply to those aliens only who have already 
resided here from two to five years, and not to aliens not resident here 
at all, or not so long. (See acts of 1790, 1795, and 1800.) 

And it is not a little remarkable, in proof that this power of exclu* 
sion still remains in the States rightfully, that while, as before stated, 
it has been exercised by various States in the Union, — some as to 
paupers, some as to convicts, some as to reftigees, some as to slaves, 
and some as to free blacks, — it never has been exercised by the 
VOL. n. 10* 
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General Grovernment as to mere aliens, not enemies, except so far as 
included in what are called the Alien and Sedition Laws of 1798. 
By the former, being "An act concerning aliens," passed June 15th, 
1798 (1 Stat, at Large, 571), power was assumed by the (Jeneral 
Grovernment, in time of peace, to remove or expel them from the 
country ; and that act, no less than the latter, passed about a month 
after (Ibid. 596), was generally denounced as unconstitutional, and 
suflFered to expire without renewal; on the ground, among others 
assigned for it, that, if such a power existed at all, it was in the States, 
and not in the General Government, unless under the war power, and 
then against alien enemies alone. (4 Elliott's Deb. 581, 582, 586 ; 
Virginia Resolutions of 1798.) 

It deserves special notice, too, that, when it was exercised on another 
occasion by the Greneral Gt)vemment, not against aliens, as such, but 
slaves imported ftom abroad, it was in aid of State laws passed before 
1808, and in subordination to them. The only act of Congress on this 
subject before 1808 expressly recognized the power of the State alone 
then to prohibit the introduction or importation *'of any negro, 
mulatto, or other person of color," and punished it only where the 
States had. (See act of Feb. 28, 1803, 2 Stat, at Large, 205^ In 
further illustration of this recognition and cooperation with the States, 
it provided, in the third section, that all officers of the United States 
should "notice and be governed by the provisions of the laws now 
existing in the several States, prohibiting the admission or importation 
of any negro, mulatto, or other person of color, as aforesaid ; and they 
are hereby enjoined vigilantly to carry into effect said laws," i. e., the 
laws of the States. (See 1 Brockenbrough, 432.) 

The act of March 2d, 1807, forbidding the bringing in of slaves 
(2 Stat, at Large, 426), was to take effect on the first of January, 
1808, and was thus manifestly intended to carry into operation the 
admitted power of prohibition by Congress, after that date, of certain 
persons contemplated in the ninth section of the first article, and as a 
branch of trade or commerce which Congress, in other parts of the 
constitution, was empowered to regulate. That act was aimed solely 
at the foreign slave-trade, and not at the bringing in of any other per- 
sons than slaves, and not as if Congress supposed that, under the ninth 
section, it was contemplated to give it power, or recognixe its power, 
over anything but the foreign slave-trade. But of this more here- 
after. 

It will be seen also in this, that the power of each State to forbid 
the foreign slave-trade was expressly recognized as existing since, no 
less than before, 1808, being regarded as a concurrent power, and that 
by this section no authority was conferred on Congress over the domes- 
tic slave-trade, either before or since 1808. 

If the old Congress did not suppose it was right and proper for the 
States to act in this way on tJie introduction of aliens, after the new 
constitution went into operation, :tf hy did they, by their resoluta<Ni of 
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1787, recommend to the States to forbid the introduction of convicts 
from abroad, rather than recommend it to be done by Congress un^r 
the new constitution ? 

It is on this principle that a State has a right, if it pleases, to remove 
foreign criminals from within its limits, or allow them to be removed 
bj others (Holmes v. Jennison, 14 Peters, 568) ; though the obli- 
gation to do so is, to be sure, an imperfect one, of the performance 
of which she is judge, and sole judge, till Congress make some stipu- 
lation with foreign powers as to their surrender (11 Peters, 891) ; 
and if States do not surrender this right of affixing conditions to their 
ingress, the pohce authorities of Europe will proceed still further to 
inundate them with actual convicts and paupers, however mitigated 
the evil may be at times by the voluntary immigration, with the rest, 
of many of the enterprising, industrious, and talented. But if the 
right be carried beyond this, and be exercised with a view to exclude 
rival artisans, or laborers, or to shut out all foreigners, though per- 
secuted and unfortunate, from mere naked prejudice, or with a view to 
thwart any conjectural policy of the General Government, this course, 
as before suggested, would be open to much just criticism. 

Again : considering the power to forbid as existing absolutely in a 
State, it is for the State where the power resides to decide on what is 
sufficient cause for it, — whether municipal or economical, sickness or 
crime ; as, for example, danger of pauperism, danger to health, danger 
to morals, danger to property, danger to public principles by revolu- 
tions and change of government, or danger to religion. This power 
over the person is much less than that exercised over ships and 
merchandise under State quarantine laws, though the General Govern- 
ment regulates, for duties and commerce, the ships and their cargoes. 
If the power be clear, however others may differ as to the expediency 
of the exercise of it as to particular classes or in a particular form, 
this cannot impair the power. 

It is well considered, also, that if the power to forbid or expel 
exists, the power to impose conditions of admission is included as an 
incident or subordinate. Vattel (B. 2, ch. 8, § 99) observes, that, 
** since the lord of the territory may, whenever he thinks proper, for- 
bid its being entered, he has, no doubt, a power to annex what condi- 
tions he pleases to the permission to enter." (Holmes v, Jennison, 
14 Peters, 569, 615, Appendix.) 

The usage in several States supports this view. Thus the State of 
Maryland now, of Delaware since 1787, of Pennsylvania since 1818, 
if not before, and of Louisiana since 1842, besides New York and 
Massachusetts, pursue this policy in this form. (7 Smith's Laws of 
Pennsylvania, 21; 2 Laws of Delaware, 167, 995; 1 Dorsey's Laws 
of Maryland, 6, 10.) And though it is conceded that laws like this 
in Massachusetts are likely, in excited times, to become of a dangerous 
character, if perverted to illegitimate purposes, and though it is mani- 
festly injudicious to push all the powers possessed by the States to a 
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harsh extent against foreigners any more than citizens, yet, in my 
s view, it is essential to sovereignty to be able to prescribe the condi- 
tions or terms on which aliens or their property shall be allowed to 
remain under its protection, and enjoy its municipal privileges. (Vat- 
tel, B. l,ch. 19, ^^219,231.) 

As a question of international law, also, they could do the same as 
to the citizens of other States, if not prevented by other clauses in the 
constitution reserving to them certain rights over the whole Union, 
and which probably protect them from any legislation which does not 
at least press as hard on their own citizens as on those of other States. 
Thus, in article fourth, section second : — ** The citizens of each State 
shall be entitled to all privileges and immunities of citizens in the 
several States." And the old Confederation (article fourth) protected 
the ingress and egress of the citizens of each State with others, and 
made the duties imposed on them the same. 

Such is the case of Turner v. Smith, considered in connection with 
this, collecting the same of its own citizens as of others ; and to argue 
that States may abuse the power, by taxing citizens of other States 
diflferent from their own, is a fallacy, because Congress would also be 
quite as likely to abuse the power, because an abuse would react on 
the State itself, and lessen or destroy this business through it, and 
because the abuse, instead of being successful, would probably be pro- 
nounced unconstitutional by this court, whenever appealed to. 

With such exceptions, 1 am aware of no limitations on the powers 
of the States, as a matter of right, to go to the extent indicated in 
imposing terms of admission withm their own limits, unless they be so 
conducted as to interfere with some other power, express or implied, 
which has been clearly granted to Congress, and which will be consid- 
ered hereafter. 

The last ground of vindication of this power, as exercised by Mas- 
sachusetts in the third section, is under its aspect as imposmg a tax. 

Considering this, the inquiry may be broad enough to ascertain 
whether the measure is not constitutional, under the taxing power of 
the State generally, independent of its authority, already examined, 
as to a police, over the support of paupers, and as to municipal regu- 
lations, over the admission of traveUers and non-residents. 

It deserves remark, in the outset, that such a tax, under the name 
of a toll or passport fee, is not uncommon in foreign countries on alien 
travellers when passing their frontiers. In that view it would be 
vindicated under long usage and numerous precedents abroad, and 
several in this country, already referred to. 

It requires notice, also, that this provision, considered as a license 
fee, is not open to the objection of not being assessed beforehand at 
stated periods, and collected at the time of other taxes. When fees of 
a specific sum are exacted for licenses to sell certain goods, or exercise 
certain trades, or exhibit something rare, or for admissions to certain 
privileges, they are not regarded so much in the light of common taxes 
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as of fees or tolls. They resemble this payment required here more 
than a tax on property, as they are not always annual, or collected at 
stated seasons ; they are not imposed on citizens only, or permanent 
residents, but frequently are demanded as often as an event happens, 
or a certain act is done, and at any period, and fix)m any visiter or 
transient resident. But fees or tolls thus collected are still legitimate 
taxes. 

Another view of it as a tax is its imposition on the master of the 
vessel himself, on account of his capital or business in trade, carrying 
passengers, and not a tax on the passengers themselves. The master 
is often a citizen of the State where he arrives with a cargo and pas- 
sengers. In such a case, he might be taxed on account of his business, 
like other citizens ; and so, on other general principles, might masters 
of vessels who are not citizens, but who come within the limits and 
jurisdiction and protection of the State, and are hence, on that account, 
rightfully subjected to its taxation, and made to bear a share of its 
burdens. It is customary in most countries, as before named, to 
impose taxes on particular professions and trades or businesses, as well 
as on property ; and whether in the shape of a license or fee, or an 
excise or poll-tax, or any other form, it is of little consequence, when 
the object of the tax is legitimate, as here, and its amount reasonable. 

States, generally, have the right also to impose poll-taxes, as well 
as those on property, though they should be proportionate and moder- 
ate in amount. This one is not much above the usual amount of poll- 
taxes in New England. Nor need they require any length of resi- 
dence before a person is subject to such a tax ; and sometimes none 
is required, though it is usuiJ to have it imposed only on a fixed day. 

The power of taxation, generally, in all independent States, is un- 
limited as to persons and things, except as they may have been 
pleased, by contract or otherwise, to restrict themselves. Such a 
power, likewise, is one of the most indispensable to their welfare, and 
even their existence. 

On the extent of the cession of taxation to the General Government, 
and its restriction on the StKtes, more will be presented hereafter ; 
but in all cases of doubt, the leaning may well be towards the States, 
as the General Government has ample means ordinarily by taxing 
imports, and the States limited means, after parting with that great 
and vastly increased source of revenue connected with imposts. The 
States may, therefore, and do frequently, tax everything but exports, 
imports, and tonnage, as such. They daily tax things connected with 
foreign commerce as well as domestic trade. They can tax the tim- 
ber, cordage, and iron of which the vessels for foreign trade are made ; 
tax their cargoes to the owners as stock in trade ; tax the vessels as 
property, and tax the owners and crew per head for their polls. Their 
]!)ower in this respect travels over water as well as land, if only within 
their territorial limits. 

It seems conceded, that, if this tax, as a tax, had not been imposed 
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till the passenger had reached the shore, the present objection must 
fail. But the power of the State is manifestly as great in a harbor 
within her limits to tax men and property as it is on shore, and can no 
more be abused there than on shore, and can no more conflict there 
than on shore with any authority of Congress as a taxing power not 
on imports as imports. Thus, after emigrants have landed, and are 
on the wharves, or on public roads, or in the public hotels, or in 
private dwelling-hous^, they could all be taxed, though with less ease; 
and they could all, if the State felt so disposed to abuse the power, be 
taxed out of their limits as quickly and effectually as have been the 
Jews in former times in several of the most enlightened nations of 
modern Europe. 

To argue, likewise, that the State thus undertakes to assess taxes 
on persons not liable, and to control what it has not got, is begging 
the question, either that these passengers were not within its limits, or 
that all persons actually within its limits are not liable to its laws and 
not within its control. To contend, also, that this payment cannot be 
exacted, on the ground that the great correction of excessive taxation 
is its oppression on the constituent, which causes a reaction to reduce 
it (4 Wheat. 316, 428), and in this case the tax does not operate on 
a constituent, is another fallacy, to some extent. For most taxes oper- 
ate on some classes of people who are not voters, as, for example, 
women, and especially resident aliens ; and if this reasoning would 
exempt these passengers, when within the limits of the State, it would 
also exempt all aliens, and others not voters, however long resident 
there, or however much property they possess. 

It seems likewise well settled, that, by the laws of national inter- 
course, and as a consequence of the protection and hospitality yielded 
to aliens, they are subject to ordinary reasonable taxation in flieir per- 
sons and property by the government where they reside, as fully as 
citizens. (Vattel, B. 2, ch. 10, § 132, p. 235; Taylor v. Carpen- 
ter, 2 Woodbury & Minot.) But I am not aware of the imposi- 
tion of such a tax in this form, except as a toll or a passport ; it being, 
when a poll-tax, placed on those who have before acquired a domicile 
in the State, or have come to obtain one animo munendL Yet, what- 
ever its form, it would not answer hastily to denounce it as without 
competent authority, when imposed within the usual territorial limits 
of the State. 

In short, the States evidently meant still to retain all power of this 
kind, except where, for special reasons at home, neither government 
was to tax exports, and, for strong reasons both at home and abroad, 
only the General Government was to tax imports and tonnage. 

Having explained what seem to me the principal reasons in favor of 
a power so vital to the States as that exercised by Massachusetts in 
this statute, whether it be pohce or municipal, regulating its residents 
or taxing them, I shall proceed to the last general consideration, which 
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is, whether this power has in any way been parted with to Congress 
entirely, or as to certain objects, including aliens. 

It is not pretended that there is eo nomine any express delegation 
of this power to Congress, or any express prohibition of it to the 
States. And yet, by the tenth amendment of the constitution, it is 
provided, in so many words, that " the powers not delegated to the 
United States by the constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the people." If, in the 
face of this, Congress is to be regarded as having obtained a power of 
restriction over the States on this subject, it must be by mere impli- 
cation, and this either from the grant to impose taxes and duties, or 
that which is usually considered a clause only to prohibit and tax the 
slave-trade, or that to regulate commerce. And this statute of Mas- 
sachusetts, in order to be unconstitutional, must be equivalent to one 
of these, or conflicting with one of them. 

In relation, first, to the most important of these objections, regard- 
ing the statute in the light of a tax, and as such supposed to conflict 
with the general power of taxation conferred on Congress, as well as 
the exclusive power to tax imports, I would remark, that the very 
prohibition to the States, in express terms, to tax imports, furnishes 
additional proof that other taxation by the States was not meant to be 
forbidden in other cases and as to other matters. Expressio unius, 
exclusio est alterius. It would be very extraordinary, also, that, 
when expressly ceding powers of taxation to the General Government, 
the States should refrain from making them exclusive in terms, except 
as to imports and tonnage, and yet should be considered as having 
intended, by mere implication, there or elsewhere in the instrument, 
to grant away all their great birthright over all other taxation, or at 
least some most important branches of it. Such has not been the con- 
struction or practical action of the two governments for the last half- 
century, but the States have continued to tax all the sources of 
revenue ceded to Congress, when not in terms forbidden. This was 
the only safe course. (Federalist, No. 32.) 

One of the best tests that this kind of tax or fee for admission to 
the privileges of a State is permissible, if not expressly forbidden, is 
the construction in two great cases of direct taxes on land imposed by 
Congress, in 1798 and 1813. The States, on both of those occasions, 
still continued to impose and collect their taxes on lands, because not 
forbidden expressly by the constitution to do it. And can any one 
doubt, that, so fer as regards taxation even of ordinary imports, the 
States could still exercise it if they had not been expressly forbidden 
by this clause? (Collet v. Collet, 2 Dallas, 296 ; Gibbons v. Ogden, 
9 Wheat. 201.) If they could not, why was the express prohibition 
made 7 Why was it deemed necessary? (Federalist, No. 32.) 

This furnishes a striking illustration of the true general rule of con- 
struction, that, notwithstanding a grant to Congress is express, if the 
States are not directly forbidden to act, it does not give to Congress 
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exclusive authority over the matter, but the States may exercise a 
power in several respects relating to it, unless, from the nature of the 
subject, and their relations to the Greneral Government, a prohibition is 
fairly or necessarily implied. This power in some instances seems to 
be concurrent or coordinate, and in others subordinate. On this rule 
of construction there has been much less doubt in this particular case 
as to taxation, than as a general principle on some other matters, 
which will hereafter be noticed under another head. The argu- 
ment for it is unanswerable, that, though the States have, as to 
ordinary taxation of common subjects, granted a power to Congress, 
it is merely an additional power to their own, and not inconsistent 
with it. 

It has been conceded by most American jurists, and, indeed, may 
be regarded as settled by this court, that this concurrent power of 
taxation, except on imports and exports and tonnage (the last two 
specially and exclusively resigned to the General Government), is vital 
to the States, and still clearly exists in them. In support of this may 
be seen the following authorities : — McCulloch v. State of Maryland, 
4 Wheat. 316, 425; Gibbons v, Ogden, 9 Wheat. 1, by Chief Jus- 
tice Marshall ; Providence Bank v, BiUings, 4 Peters, 561 ; Brown 
V. State of Maryland, 12 Wheat. 441; 4 Gill & Johns. 132; 2 
Story's Com. on Const. ^ 437 ; 5 Howard, 588 ; Weston v. City of 
Charleston, 2 Peters, 449 ; Federalist, No. 42. 

Nor is the case of Brown v. Maryland, so often referred to, opposed 
to this view. It seems to have been a question of taxation, but the 
decision was not that, by the grant to the Greneral Government of the 
power to lay taxes and imposts, it must be considered, from " the 
nature of the power," *Hhat it [taxation generally] should be exer- 
cised exclusively by Congress." On the contrary, all the cases before 
and hereafter cited, bearing on this question, conc^e that the general 
power of taxation still remains in the States; but in that instance it 
was considered to be used so as to amount to a tax on imports, and, 
such a tax being expressly prohibited to the States, it was adjudged 
there that for this reason it was unconstitutional. Under this h^, 
then, as to taxation, it only remains to ascertain whether the toll or tax 
here imposed on aUen passengers can be justly considered a tax on 
imports, as it was in the case of Brown v. Maryland, when laid on 
foreign goods. If so considered, it is conceded that this tax has been 
expressly forbidden to be imposed by a State, unless with the consent 
of Congress, or to aid in enforcing the inspection laws of the State. 
Clearly it does not come within either of those last exceptions, and 
therefore the right to impose it must depend upon the question, 
whether it is an "impost," and whether passengers are "imports," 
within the meaning of the constitution. An impost is usually an ad 
valorem or specific duty, and not a fee hke this for allowing a partic- 
ular act, or a poll-tax like this, — a fixed sum per head. An impart 
is also an article of merchandise, goods of spme kind, — property, 
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"commodities." (Brown v. Maryland, 12 Wheat 437. See Mc- 
CuUoch's Diet Imports; 5 Howard, 694, 614.) It does not include 
persons unless they are brought in as property, — as slaves, unwilling 
or passive emigrants, like the importation referred to in the ninth sec- 
tion of the first article of the constitution. (New York v. Miln, 11 
Peters, 136 ; Case of the Brig Wilson, 1 Brock. 423.) 

Now there is no pretence that mere passengers in vessels are of this 
chara<Jter, or are property ; otherwise they must be valued, and pay 
the general ad valorem auty now imposed on non-enumeratol articles. 
They are brought in by no owner, like property generally, or like 
slaves. They are not uie subject of entry or sale. The great objec- 
tion to the tax in Brown v, Maryland was, that it clogged the sale of 
the goods. Thev are not hke merchandise, too, because that may be 
warehoused, and reexported or branded, or valued by an invoice. 
They may go on shore anywhere, but goods cannot A tax on them 
is not, then, in any sense, a tax on imports, even in the purview of 
Brown v. Maryland. There it was held not to be permitted until the 
import in the original packet or cask is broken up, which it is difficult 
to predicate of a man or passeng^. The definition there, also, is 
" imports are things imported," not persons, not passengers ; or they 
are '^articles brought in," and not freemen coming of their own 
accord. (12 Wheat. 437.) And when " imports " or *' importation " 
is applied to men, as is the case in some acts of Congress, and in the 
nindi section of ^e first article of the constitution, it is to men or 
" persons " who are property and passive, and brought in against their 
will or for sale as slaves, — brought as an article of commerce, like 
other merchandise. (New York v. Miln, 11 Peters, 186 ; 16 Peters, 
505 ; 1 Bl. Com. by Tucker, pt 2, App. 60.) 

But, so far from this being the view as to n'ee passengers taxed in 
this statute, — that they are merchandise or articles of commerce, and 
so considered in any act since 1808, or before, — it happens that, while 
the foreign import or trade as to slaves is abolished, and is made a 
capital offence, free passengers are not prohibited, nor their introduc- 
tion punished as a crime. (4 Elliott's Deb. 119.) If " importation" 
in the ninth section applied to one class of persons, and ** migration " 
to another, as has been argued, then allowing a tax by Congress on 
the " importation " of any person was meant to be connned to slaves, 
and is not allowed on ** migration," either in words or spirit, and 
hence it confers no power on Congress to tax other persons (see Ire- 
dell's remarks, 4 Elliott's Deb. 119) ; and a special clause was thought 
necessary to give the power to tax even the ''importation" of slaves, 
because ** a duty or impost" was usually a tax on things, and not 
persons. (1 Bl. Com. by Tucker, App. 231.) 

Indeed, if passengers were "imports" for the purpose of revenue 
by the General Government, then, as was never pretended, they 
snould and can now be taxed by our collectors, because they are not 
enumerated in the tariff acts to be admitted *' free " <rf duty, and all 
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iioii-enunieraied imports have a general duty imposed on them at the 
end of the tariff; as, for instance, in the act of July 30, 1846, section 
third, " a duty of twenty per cent, ad valorem " is laid '^ on all goods, 
wares and merchandise imported &om foreign countries, and not 
specially provided for in this act.'' 

To come within the scope of a tariff, and within the principle of 
retaliation by or towards foreign powers, which was the cause of the 
policy of making imposts on imports exclusive in Congress, the import 
must still be merchandise or produce, some rival fruit of industry, an 
article of trade, a subject, or at least an instrument of commerce. Pas- 
sengers, being neither, come not within the letter or spirit or object 
of mis provision in the constitution. 

It is, however, argued, that, though passengers may not be imports, 
yet the carrying of them is a branch of commercial business, and a 
legitimate and usual employment of navigation. 

Grant this, and still a tax on the passenger would not be laying a 
duty on " imports'' or on " tonnage;" but it might be supposed to 
affect foreign commerce at times, and in some forms and places, and 
thus interfere with the power to regulate that, though not with the 
prohibition to tax imports and tonnage. Consequently, when here- 
after considering the meaning of the grant " to regulate commerce," 
this view of the objection wiU be examined. 

But there seems to be another exception to this measure, as conflict- 
ing with the powers of the General Government, which partly affects 
the question as a tax, and partly as a regulation of commerce. It is, 
that the tax was imposed on a vessel before the passengers were landed, 
and while under the control of the General Government. So far as 
it relates to the measure as a tax, the exception must be regarded as 
applying to the particular place where it is collected, in a vessel on 
the water, though after her arrival within a port or harbor. It would 
seem to be argued, that, by some constitutional provision, a State pos- 
sesses no power in such a place. But there is nothing in the taxing 
part of the constitution which forbids her action in such places on 
matters like this. If forbidden at all, it must be by general principles 
of the common and of national law, that no State can assess or levy 
a tax on what is without the limits of its jurisdiction, or that, if 
within its territorial limits, the subject-matter is vested exclusively by 
the constitution in the General Government. 

It will be seen, that, if the first exception be valid, it is not one 
connected with the constitution of the United States, and hence not 
revisable here. It was not, and could not properly be, set up as a 
defence in the court of a State, except under its own constitution, and 
hence not revisable in this court by this writ of error. But as it may 
be supposed to have some influences on the other and commercial 
aspect of the objection, it may be well to ascertain whether, as a 
general principle, a vessel in a port, or its occupants, crew, or passen- 
gers, are in &ct without the limits and jurisdiction of a State, and 
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thus beyond its taxing power, and are exclusively, for all purposes, 
under fiie government of the United States. One of the errors in 
the argument of this part of the cause has been an apparent assump- 
tion that this tax — considered as a tax— "was collected at sea, before 
the voyage ended, and was not collected within the limits and jurisdic- 
tion of the State. But, ex concesso, this vessel then was in the 
harbor of Boston, some miles within the limits of the State, and where 
this court itself has repeatedly decided that Massachusetts, and not 
the Greneral Government, has jurisdiction. First, jurisdiction to pun- 
ish crimes. (See in Waring v. Clarke, 5 Howard, 441 ; Ibid. 628 ; 
Coolidge's case, 1 Wheat. 415; Bevans' case, 3 Wheat. 336: 1 
Woodbury & Minot, 401, 455, 481, 483.) Next, the State would 
have jurisdiction there to enforce contracts. So must she have to col- 
lect taxes, for the like reason (5 Howard, 441) ; because it was a 
place within the territorial limits and jurisdiction of the State. Chief 
Justice Marshall, in 12 Wheat. 441, speaks of " their [the States'] 
acknowledged power to tax persons and property within their terri- 
tory." (Ibid. 444.) 

The tax in this case does not touch the passenger in transitu on 
the ocean, or abroad, — never till the actual arrival of the vessel with 
him in port. An arrival in port, in other acts of Congress using the 
term, is coming in, or anchoring within, its limits, with a view to dis- 
charge the cargo. (2 Sumner, 419 ; 5 Mason, 445 ; 4 Taunton, 662, 
722; Toler v. White, Ware, 277.) 

For aught that appears, this vessel, before visited, had come in and 
was at anchor in the port. The person so going into port abroad is 
considered to have ** arrived," so as to be amenable to his consul, and 
must deposit his papers. He has come under or into the control of 
shore power, and shore authority, and shore laws, and shore writs, 
and shore juries ; at least concurrently with other authorities, if not 
exclusively. In common parlance, the voyage, for this purpose at least, 
is not interrupted ; for then it has ended, and the State liabilities and 
pwers begin, or the State becomes utterly imbecile. Hence, speak- 
mg of a country as distinguished from the sea, and of a nation as a 
State, Vattel (B. 1, ch. 23, § 290) says : — '* Ports and harbors are 
manifestly an appendage to, and even a part of, the country, and con- 
sequently are the property of the nation. Wliatever is said of the 
land itself will equally apply to them, so far as respects the conse- 
quences of the domain and of the empire." If the ports and harbors 
of a State are intra fauces terrce, within the body of a country, the 
power of taxation is as complete in them as it is on land, a hundred 
miles in the interior. Though on tide waters, the vessels are there 
subject for many purposes to State authority rather than federal, are 
taxed as stock in trade, or ships owned, if by residents ; the cargo 
may be there taxed ; the oflBcers and crew may be there taxed for their 
polls, as well as estate ; and, on the same principle, may be the master 
for the passengers, or the passengers themselves. Persons there, poor 
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and sick, are also entitled to public relief from the city or State. (4 
Metcalf, 290, 291.) No matter where may be the place, if only 
within the territorial boundaries of the State, or, in other words, 
within its geographical limits. The last is the test, and not whether 
it be a merchant- vessel or a dwelling-house, or something in either, as 
property or persons. Unless beyond the borders of the State, or 
granted, as a fort or navy-yard within them, to a separate and exclu- 
sive jurisdiction, or used as an authorized instrument of the General 
Grovemment, the State laws control and can tax it. (United States 
V, Ames, 1 Woodb. & Minot, 76, and cases there cited.) 

It is true there are exceptions as to taxation which do not affect this 
question ; as where something is taxed which is held under the grants 
to the United States, and the grants might be defeated if taxed fy the 
State. That was the point in McCulloch v. Maryland, 4 Wheat. 
316 ; Weston v. City of Charleston, 2 Peters, 449 ; Dobbins v. Com- 
missioners of Erie County, 16 Peters, 485 ; Osbom v. Bank of the 
United States, 9 Wheat 738. But that is not the question here, as 
neither passengers nor the master of the vessel can be ccmsidered as 
official instruments of the government. 

In point of fact, too, in an instance like this, it is well known that 
the general jurisdiction of the States for most municipal purposes 
within their territory, including taxation, has never been ceded to the 
United States, nor claimed by them ; but they may anchor their navies 
there, prevent smuggling, and collect duties there, as they may do the 
last on land. But this is not inconsistent with the other; and this 
brings us to the second consideration under this head, — how &r such 
a concurrent power in that government, for a particular object, can, 
with any propriety whatever, impair the general rights of the States 
there on other matters. 

These powers exist in the two governments for different purposes, 
and are not at all inconsistent or conflicting. The General Govern* 
ment may collect its duties, either on the water or the land, and 
still the otate enforce its own laws without any collision, whether they 
are made for local taxation, or military duty, or the collection of debts, 
or the punishment of crimes. There being no inconsistency or collis- 
ion, no reason exists to hold either, by mere construction, void. Tiiis 
is the cardinal test. 

So the master may not always deliver merchandise rightfully, 
except on a wharf; nor be always entitled to freight till the goods are 
on shore ; yet this depends on the usage, or contract, or nature of the 
port, and does not affect the question of jurisdiction. (Abbott on 
Shipping, 249 ; 4 Bos. & Pul. 16.) On the contrary, some offences 
may be completed entirely on the water, and yet the State juris- 
diction on land is conceded. (United States v. Coombs, 12 Peters, 
72.) 

So a contract with the passenger may or may not be completed 
on arriving in port, without landing, according as the parties may 
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have been pleased to stipulate. (Brig Lavinia, 1 Peters, Adm. 
126.) 

So the insurance on a cargo of a ship may not in some cases ter- 
minate till it is landed, though in others it may, depending on the 
language usedi (Reyner v. Pearson, 4 Taunton, 662, and Levin v, 
Newnham, ib. 722.) But none of these show that the passengers 
may not quit the vessel outside the harbor, in boats or other vessels, 
and thus go to the land, or go to other ports. Or that, if not doing 
this, and coming in the same vessel within the State limits, they may 
not be subject to arrests, punishments, and taxation or police fees, or 
other regulations of the State, though still on board the vessel. Nor 
do any of them show that the vessel and cargo, after within the State 
limits, though not on the shore, are not within the jurisdiction of the 
State, and liable, as property of the owner, to be taxed in common 
with other stock in trade. 

I will not waste a moment in combating the novel idea, that taxes 
by the States must be uniform, or they are void by the constitijition 
on that account; because clearly that provision relates only to taxes 
imposed by the General Government. It is a fallacy, also, to argue 
that the vessels, crews, and passengers, when within the territory of a 
State, are not amenable to the State laws in these respects, because 
they are enrolled as belonging to the United States, and their flag is 
the flag of the United States. For though they do belong to the 
United States in respect to foreign nations and our statistical returns 
and tables, this does not prevent the vessels at the same time from 
being owned by citizens of the State of Massachusetts, and the crew 
belonging there, and all, with the passengers, after within her limits, 
from being amenable generally to her laws. 

If taking another objection to it as a tax, and arguing against the 
tax imposed on the vessel, because it may be abused to iujure emigra- 
tion and thwart the (Jeneral Government, it would still conflict with 
no particular clause in the constitution or acts of Congress. It should 
also be remembered that this was one objection to the license laws in 
5 Howard, and that the court held unanimously they were constitu- 
tional, though they evidently tended to diminish importations of spir- 
ituous liquor and lessen the revenue of the General Government from 
that source. But that being only an incident to them, and not their 
chief design, and the chief design being within the jurisdiction of the 
States, the laws were upheld. 

It is the purpose which Mr. Justice Johnson thinks may show that 
no collision was intended or effected. " Their different purposes mark 
the distinction between the powers brought into action, and while 
frankly exercised they can produce no serious collision." (Gibbons v. 
Ogden, 9 Wheat. 235.) " Collision must be sought to be produced." 
"Wherever the powers of the respective ffovemments are frankly 
exercised, with a distinct view to the end of such powers, they may 
act on the same subject, or use the same means, and yet the powers 
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be kept perfectly distinct." (P. 239. See 1 Woodbury & Minot, 
423, 433.) 

The nexfc delegation of power to Congress, supposed by some to be 
inconsistent with this statute, is argued to be involved in the ninth 
section of the first article of the constitution. This they consider as 
a grant of power to Congress to prohibit the migration from abroad of 
all persons, bond or free, after the year 1808, and to tax their impor- 
tation at once and forever, not exceeding ten dollars per head. (See 
9 Wheat. 230, by Mr. Justice Johnson ; 15 Peters, 514.) The words 
are: — "The migration or importation of such persons as any of the 
States now existing shall think proper to admit shall not be prohibited 
by the Congress, prior to the year 1808 ; but a tax or duty may be 
imposed on such importation, not exceeding ten dollars for each per- 
son.'^ But it deserves special notice, that this section is one entirely 
of limitation on power, rather than a grant of it; and the power of 
prohibition being nowhere else in the constitution expressly granted to 
Congress, the section seems introduced rather to prevent it from 
being implied except as to slaves, after 1808, than to confer it in all 
cases, (l Brockenbrough, 432.) 

If to be implied elsewhere, it is from the grant to r^ulate com- 
merce, and by the idea that slaves are subjects of commerce, as they 
often are. Hence, it can go no further than to imply it as to them, 
and not as to free passengers. 

Or if to *' regulate commerce" extends also to the regulation of 
mere navigation, and hence to the business of carrying passengers, in 
which it may be employed, it is confined to a forfeiture of the vessel, 
and does not legitimately involve a prohibition of persons, except when 
articles of conmierce, like slaves. (1 Brockenbrough, 432.) Or, 
finally, however far the power may extend under either view, it is still 
a power concurrent in the States, like most taxation and much local 
legislation as to matters connected somewhat with commerce, and is 
well exercised by them when Congress does not, as here, legislate upon 
the matter either of prohibition or of taxation of passengers. It is 
hence that if this ninth section is a grant of the power to prevent the 
migration or importation of other persons than slaves, it is not an ex- 
clusive one, any more than that to regulate commerce, to which it 
refers ; nor has it ever been exercised so as to conflict with State laws, 
or with the statute of Massachusetts now under consideration. This 
clause itself recognizes an exclusive power of prohibition in the States, 
until the year 1808. And a concurrent and subordinate power on 
this by the States, afl;er that, is nowhere expressly forbidden in the 
constitution, nor is it denied by any reason or necessity for such exclu- 
siveness. The States can often use it more wisely than Congress in 
respect to their own interests and policy. They cannot protect their 
police, or health, or public morals, without the exercise of such a power, 
at times and under certain exigencies, as forbidding the admission of 
slaves and certain other persons within their borders. One State, 
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also, may require its exercise, from its exposures and dangers, T?hen 
another may not. So it may be said, as to the power to tax importa- 
Hon, if limited to slaves, the States could continue to do the same when 
they pleased, if men are not deemed ** imports." 

But to see for a moment how dangerous it would be to consider a 
prohibitory power over all aliens as vested exclusively in Congress, 
look to some of the consequences. The States must be mute and 
powerlessi 

If Congress, without a coordinate or concurrent power in the States, 
can prohibit other persons as well as slaves from coming into States, 
they can of course allow it, and hence can permit and demand the 
admission of slaves, as well as any kind of free persons, convicts or 
paupers, into any State, and enforce the demand by all the overwhelm- 
ing powers of the Union, however obnoxious to the habits and wishes 
of the people of a particular State. In view of an inference like this, 
it has therefore been said that, under this section. Congress cannot 
admit persons whom a State pleases to exclude. (9 Wheaton, 2S0 ; 
Justice Johnson.) This rather strengthens the pn^riety of the inde- 
pendent action of the State, here excluding conditionally, than the idea 
that it is under the control of Congress. 

Besides this, the ten dollars per head albwed here specially to be 
collected by Congress <mi imported slaves is not an exclusive power to 
tax, and would not have been necessary or inserted, if Congress could 
clearly ali*eady impose such a tax on them, as '' imports," and by a 
" duty " on imports. It would be not a little extraordinary to imply 
by construction a power in Congress to prohibit the coming into the 
States of others than slaves, or of mere aliens, on the principle of the 
alien part of the Alien and Sedition Laws, though it never has been 
exercised as to others permanently, but the States recommended to 
exercise it, and seventeen of them now actujJly doing it And equally 
extraordinary to imply, at this late day, not only that Congress 
possesses the power, but that, though not exercising it, the States are 
incapable of exercising it concurrently, or even in subordination to 
Congress. But beyond this, the States have exercised it concurrently 
as to slaves, no less than exclusively in respect to certain free persons, 
smce as well as before 1808, and this as to their admission from 
neighboring States no less than from abroad. (See cases before cited, 
and Butler v. Hopper, 1 Wash. C. C. 500.) 

The word "migration" was probably added to "importation" to 
cover slaves when regarded as persons rather than property, as they 
are for some purposes. Or if to cover others, such as convicts and 
redemptionors, it was those only who came against their will, or in a 
quasi servitude. And though me expression may be broad enough to 
cover emigrants generally (3 Madison State Papers, 1429 ; 9 Wheat. 
216, 230 ; 1 Brockenbrough, 431), and some thought it might cover 
convicts (5 Elliott's Deb. 477; 8 Madison State Papers, 1430), yet 
it was not so considered by the mass of the convention, but as intended 
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for " slaves," and calling them " persons" out of delicacy. (5 Elliott's 
Deb. 457, 477; 3 ib. 251, 541; 4 ib. 119; 15 Peters, 113, 506; 
11 ib. 136 ; 1 Bl. Com. by Tucker, App. 290.) It was so considered 
in the Federalist, soon after, and that view regarded as a " misconstruc- 
tion" which extended it to "emigration" generally. (Federalist, 
No. 42.) So afterwards thought Mr. Madison himself, the great ex- 
pounder and firmer of most of the constitution. (3 Elliott's Deb. 
422.) So it has been held by several members of this court (15 
Peters, 508) ; and so it has been considered by Congress, judging from 
its uniform acts, except the unfortunate Alien Law of 1798, before 
cited, and which, on account of its unconstitutional features, had so 
brief and troubled an existence. ,(4 Elliott's Deb. 451.) 

In the constitution, in other parts as in this, the word " persons" is 
used, not to embrace others as well as slaves, but slaves alone. Thus, 
in the second section of the first article, " three-fifths of all other 
persons,^ ^ manifestly means slaves; and in the third section of the 
fourth article, " no person held to service or labor in one State," &c., 
refers to slaves. The word slave was avoided, from a sensitive feeling ; 
but clearlv no others were intended in the ninth section. Congress so 
considered it, also, when it took up the subject of this section in 1807, 
just before the limitation expired, or it would then probably have acted 
as to others, and regulated the migration and importation of others as 
well as of slaves. Sy forbidding merely " to import or bring into the 
United States, or territories thereof, from any foreign kingdom, place, 
or country, any negro, mulatto, or person of color, with intent to hold, 
sell, or dispose of such negro, mulatto, or person of color, as a slave, 
or to be held to service or labor," it is manifest that Congress then 
considered this clause in the constitution as referring to slaves alone, 
and then as a matter of commerce ; and it strengthens this idea, that 
Congress has never since attempted to extend this clause to any other 
persons, while the States have been in the constant habit of prohibit- 
ing the introduction of paupers, convicts, free blacks, and persons sick 
with contagious diseases, no less than slaves ; and this from neighbor- 
ing States as well as fi-om abroad. 

There was no occasion for that express grant, or rather recognition, 
of the power to forbid the entry of slaves by the General Government, 
if Congress could, by other clauses of the constitution, for what 
seemed to it good cause, forbid the entry of everybody, as of aliens 
generally ; and if Congress could not do this generally, it is a decisive 
argument that the State might do it, as the power must exist some- 
where in every independent country. 

Again : if the States had not such power under the constitution, at 
least concurrently, by what authority did most of them forbid the 
importation of slaves fit)m abroad into their limits between 1789 and 
1808? Congress has no power to transfer such rights to States. 
And how came Congress to recognize their right to do it virtually by 
the first article and ninth section, and also by the act of 1803 ? It 
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was because the States originaDjr had it as sovereign States, and 
had never parted with it exclusively to Congress. This court, in 
Groves v. Slaughter, 15 Peters, 511, is generally understood as sus- 
taining the right of States, since 1808 no less than before, to prohibit 
the bringing into their limits of slaves for sale, even from other States, 
no less than from foreign countries. 

From the very nature of State sovereignty over what is not granted 
to Congress, and the power of prohibition, either as to persons or 
things, except slaves after the year 1808, not being anywhere con- 
ferred on, or recognized as in the General Government, no good 
reason seems to exist against the present exercise of it by the States, 
unless where it may clearly conflict with other clauses in the constitu- 
tion. In fact, every slave State in the Union, long before 1808, is 
believed to have prohibited the further importation of slaves into her 
territories from abroad (Libby's Case, 1 Woodb. & Min. 285 ; Butler 
v. Hopper, 1 Wash. C. C. 499) ; and several, as before stated, have 
since prohibited virtually the import of them from contiguous States. 
Among them may be named Kentucky, Missouri, and Alabama, as 
well as Mississippi, using, for instance, as in the constitution of the 
last, such language as the following : — '* The introduction of slaves 
into this State as merchandise, or for sale, shall be prohibited from 
and after the first day of May, 1883." (See Constitutions of the 
States, and 15 Peters, 500.) 

Coming by land or sea to be sold, slaves are equally articles of 
commerce, and thus brining them in is an *' importation or migration 
of persons ;" and if the power over that is now exclusive in Congress, 
more than half the States in the Union have violated it. If a State 
can do this as to slaves from abroad or a contiguous State, why not, 
as has often been the case, do it in respect to any other person deemed 
dangerous or hostile to the stability and prosperity of her institutions ? 
They can, because they act on these persons when within their limits, 
and for objects not commercial, and doing this is not disturbing the 
voyage, which brings them in as passengers, nor taxing the instru- 
ment used in it, as the vessel, nor even the master and crew, for acts 
done abroad, or anything without her own limits. The power of the 
State in prohibiting rests on a sovereign right to regulate who shall 
be her innabitants, — a right more vital than that to regulate com- 
merce by the General Government, and which, as independent or 
concurrent, the latter has not disturbed, and should not disturb. (15 
Peters, 507, 508.) 

But the final objection made to the collection of this money by a 
State is a leading and difficult one. It consists in this view, that, 
though called either a police regulation, or a municipal condition to 
admission into a State, or a tax on an alien visiter, it is, in substance 
and in truth, a regulation of foreign commerce, and the power to make 
that being exclusively vested in Congress, no State can properly exer- 
cise it. 
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If both the points involved in this position could be sustained, this 
proceeding of the State might be obliged to yield. But there are two 
answers to it. One of them is, that this statute is not a regulation of 
commerce ; and the other is, that the power to regulate foreign com- 
merce is not made exclusive in Congress. 

As to the first, this statute does not eo nomine undertake **to 
regulate commerce," and its design, motive, and object were entirely 
different. 

At the formation of the constitution, the power to regulate commerce 
attracted but little attention, compared wim that to impose duties on 
imports and tonnage ; and this last had caused so much difficulty, both 
at home and abroad, that it was expressly and entirely taken away 
fix)m the States, but the former was not attempted to be. The for- 
mer, too, occupies scarce a page in the Federalist, while the latter 
engrosses several numbers. A like disparity existed in the debates in 
the convention, and in the early legislation of Congress. Nor did 
the former receive much notice of the profession in construing the 
constitution till after a quarter of a century ; and then, though con- 
sidered in the case of Gibbons v. Ogden (9 Whcaton, 1) as a power 
clearly conferred on Congress, and to be sustained on all appropriate 
matters, yet it does not appear to have been held that nothing con- 
nected in any degree with commerce, or resembling it, could be regu- 
lated by State legislation ; but only that this last must not be so 
exercised as to corSict directly with an existing act of Congress. (See 
the text, and especially the mandate in 9 Wheat. 239, 240.) On the 
contrary, many subjects of legislation are of such a doubtful class, 
and even of such an amphibious character, that one person would 
arrange and define them as matters of police, another as matters of 
taxation, and another as matters of commerce. But all femiliar with 
these topics must know, that laws on these by States for local pur- 
poses, and to operate only within State limits, are not usually intended, 
and should not be considered, as laws "to regulate commerce." They 
are made entirely diverso intuitu. Hence, much connected with the 
local power of taxation, and with the police of the States as to paupers, 
quarantine laws, the introduction of criminals or dangerous persons, or 
of obscene and immoral prints and books, or of destructive poisons 
and hquors, belongs to the States at home. It varies with their dif- 
ferent home policies and habits, and is not, either in its locality or 
operation, a matter of exterior policy, though at times connected with, 
or resulting from, foreign commerce, and over which, within their own 
borders, the States have never acted as if they had parted with the 
power, and never could with so much advantage to their people as to 
retain it among themselves. (9 Wheaton, 203.) Its interests and 
influences are nearer to each State, are often peculiar to each, better 
understood by and for each, and, if prudently watched over, will never 
involve them in conflicts with the Greneral Government or with foreign 
nations. 
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The regulation and support of paupers and convicts, as well as their 
introduction into a State, through foreign intercourse, by vessels, are 
matters of this character. (New York v, Miln, 11 Peters, 141 ; 
License Cases, 5 Howard; Baldwin's Views, 184.) Some States 
are much exposed to large burdens and fatal diseases and moral pollu- 
tion from tlna source, while others are almost entirely exempt. Some, 
therefore, need no legislation, State or national, while others do, and 
must protect themselves when Congress cannot or will not. This 
matter, for instance, may be vital to Massachusetts, New York, Lou- 
isiana, or Maryland ; but it is a subject of indifference to a large 
portion of the rest of the Union, not much resorted to from abroad ; 
and this circumstance indicates, not only why those first-named 
States, as States, should, by local legislation, protect themselves from 
supposed evils from it, where deemed necessary or expedient, but that 
it is not one of those incidents to our foreign commerce in most of the 
Union which, like duties, or imposts, or taxes on tonnage, require a 
uniform and universal rule to be applied by the General Govern- 
ment. 

A uniform rule by Congress not being needed on this particular 
point, nor being just, is a strong proof that it was not intended Con- 
gress should exercise power over it ; especially when paupers, or aliens 
likely to become paupers, enter a State that has not room or business 
for them, but they merely pass through to other places, the tax would 
not be needed to support them or help to exclude them ; and hence 
such a State would not be likely to impose one for those purposes. 
But, considering the power to be in Congress, and some States needed 
legislation, and that being required to be uniform, if Congress were to 
impose a tax for such purposes, and pay a ratable proportion of it over 
to such a State, it would be unjust. BT, to avoid this, Congress were 
to collect such a tax, and itself undertake to support foreign paupers 
out of it, Congress would transcend the powers granted to her, as none 
extend to the maintenance of paupers, and it might as well repair roads 
for local use, and make laws to settle intestate estates, or, at least, 
estates of foreigners. And if it can do this because passengers are 
aliens and connected with foreign commerce, and, this power being 
exclusive in it, State taxes on them are therefore void, it must follow 
that State laws are void also in respect to foreign bills of exchange, a 
great instrument of foreign commerce, and in respect to bankrupt laws, 
another topic connected with foreign commerce, — neither of which, 
but directly the reverse, is the law. 

" To regulate " is to prescribe rules, to control. But the State, by 
this statute, prescribes no rules for the '^commerce with foreign 
nations." It does not regulate the vessel or the voyage while in prog- 
ress. On the contrary, it prescribes rules for a local matter, one in 
which she, as a State, has the deepest interest, and one arising after 
the voyage has ended, and not a matter of commerce or navigation, 
but rather of police, or municipal, or taxing supervision. 
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Again : it is believed that in Europe, in several instances of border 
states, 80 far from the introduction of foreigners who are paupers, or 
likely soon to be so. being regarded as a question of commerce, it is 
deemed one of police merely ; and the expenses of alien paupers are 
made a subject of reclamation from the contiguous government to 
■which they belong. 

This view, showing that the regulation of this matter is not, in sub- 
stance more than in words, to regulate foreign commerce, is strength- 
ened by various other matters, which have never been regarded as 
regulating commerce, though nearer connected in some respects with 
that commerce than this is. But like this, they are all, when pro- 
vided for by the States, regulated only within their own limits, and 
for themselves, and not without their limits, as of a foreign matter, 
nor for other States. Such are the laws of the States which have 
ever continued to regulate several matters in harbors and ports where 
foreign vessels enter and unload. (Vanderbilt v. Adams, 7 Wendell, 
349.) The whole jurisdiction over them when within the headlands 
on the ocean, though filled with salt water and strong tides, is in the 
States. We have, under another head, already shown that it exists 
there exclusively for most criminal prosecutions, and also for all civil 
proceedings to prosecute trespasses and recover debts of the owners of 
the ship or cargo, or of the crew or passengers, and whether aliens or 
citizens. And though the General Government is allowed to collect 
its duties and enforce its specific reqiurements about them there, as it 
is authorized to do, and does, under acts of Congress, even on land 
(Gibbons v. Ogden, 9 Wheat. ; United States v, Coombs, 12 Peters, 
72), yet it can exercise no power there, criminal or civil, under impli- 
cation, or under a construction that its authority to regulate commerce 
there is exclusive as to matters like these. No exclusive jurisdiction 
has been expressly ceded to it there, as in some forts, navy-yards, and 
arsenals. Nor is any necessary. Not one of its oflficers, fiscal or 
judicial, can exert the smallest authority there, in opposition to the 
State jurisdiction, and State laws, and State oflScers, but only in pub- 
lic vessels of war, or over forts and navy-yards ceded, or as to duties 
on imports, and other cases, to the extent specifically bestowed on them 
by constitutional acts of Congress. And to regulate these local con- 
cerns in this way by the States is not to regulate foreign commerce, 
but home concerns. The design is local ; the object a State object, 
«and not a foreign or commercial one ; and the exercise of the power 
is not conflicting with any existing actual enactment by Congress. 

The States also have and can exercise there, not only their just ter- 
ritorial jurisdiction over persons and things, but make special oflficers 
and special laws for regulating there in their limits various matters of 
a locd interest and bearing, in connection with all the commerce, for- 
eign as well as domestic, which is there gathered. They appoint and 
pay harbor-masters, and oflficers to reculate the deposit of ballast and 
anchorage of vessels (7 Wendell, 349), and the building of wharves j 
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and are often at great expense in removing obstructioiis. (1 £1. Com. 
by Tucker, 249.) 

These State oflScers have the power to direct where vessels shall 
anchor, and Ihe precautions to be used against fires on board ; and all 
State laws in regard to such matters must doubtless c(»itinue in force 
till conflicting with some express legislation by Congress. (1 BL 
Com. bv Tucker, 252.) I allude to these with the greater particu- 
larity, because they are so directly connected with foreign commerce, 
and are not justified more perhaps, under pohce, or sanatory, or moral 
considerations, than under the general principle of concurrent author- 
ity in the States on many matters granted to Congress, — taking care 
not to attempt to regulate ihe foreign commerce, and not to conflict 
directly and materially wi& any |»*ovision actually made by Con- 
gress, — nor to do it in a case where the grant is accompanied by an 
express prohibition to the States, or is in its nature and character such 
as to imply clearly a total prohibition to the States of every exercise 
of power connected with it To remove doubts as to the design to 
have the power of the States remain to legislate on sudb matters within 
their own limits, the old confederation, in article ninth, where gnmt- 
ing the power of regulating 'Hhe trade and managing all affiurs with 
the Indians, not members of any of the States," provided that "the 
legislative right of any State, within its own limits, be not infringed 
or violated." The same end was meant to be effected in the new con- 
stitution, though in a diflferent way ; and this was, by not granting 
any power to Congress over the internal commerce, or police, or muni- 
cipal a%ir8 of the States, and declaring expressly, in the tenth amend- 
ment, that all powers not so granted were reserved to the people of 
the States. 

It follows from what has been said, that this statute of Massachu- 
setts, if regarded as a police measure, or a municipal r^ulation as to 
residents or visiters within its borders, or as a tax or any local provis- 
ion for her own a&irs, ought not to be considered as a regulation of 
commerce ; but it is one of those other measures still authorized in the 
States, and still useful and appropriate to them. Such measures, too, 
are usually not conflicting with that commerce, but adopted entirely 
diverso intuitu, and so operating. 

Conceding, then, that the power to regulate foreign commerce may 
include the regulation of the vessel as weH ais the cargo, and the man- 
ner of using the vessel in that commerce, y€ft the statute of Massa- 
chusetts does neither. It merely affects the master or passengers after 
then: arrival, and for some farther act than proposed to be done. And 
though vessels are instruments of commerce, passengers are not. And 
though regulating the mode of carrying them on the ocean may be to 
regukte commerce and navigation, yet to tax them after their arrival 
here is not. Indeed, the r^ulation of anything is not naturally or 
generally to tax it, as that usually depends on another power. It has 
been well held in this court, that, under tiie constitution, the taxing of 
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imports is not a regulation of commerce, nor to be sustained under 
that grant, but under the grant as to taxation. (Gibbons v. Ogden, 9 
Wheat. 201.) Duties may, to be sure, be imposed at times to r^u- 
late commerce, but oftener are imposed with a view to revenue ; and 
therefore, under that head, duties as taxes were prohibited to the 
States. (9 Wheat. 202, 203.) 

It is a mistaken view to say, that the power of a State to exclude 
slaves, or free blacks, or convicts, or paupers, or to make pecuniary 
terms for their admission, may be one not conflicting with commerce, 
while the same power, if applied to alien passengers coming in vessels, 
does conflict. Slaves now excepted, though once not entirely, they are 
all equally and fitjquently passengers, and all oftener come in by water, 
in the business and channels of ocean commerce, than by land. But 
if the transit of persons coming into the States as passengers, by water, 
is a branch of oonmierce, so is their coming in by Iwid ; wid this, 
whether from other nations on our land fit)ntier, or from oUier States. 
And if Mississippi and Ohio can rightfully impose prohibitions, taxes, 
or any terms to such comingby Itmd or water from other States, so 
may Massachusetts and New xork, if thus coming frt)m foreign nations 
by water. Congress, also, has like power to regulate commerce 
between the States, as between this country and other nations, and if 
persons coming in by water as passengers belong to the subject of com* 
merce and navigation on the Atlantic, so do they on the lakes uid 
large rivers ; and if excluding or requiring terms of them in one place 
interferes with commerce, so it does in the other. 

Again : if any decisive indication, independent of general principles, 
exists as to which government shall exercise the taxing power in respect 
to the support of paupers, it is that the States, rather tnan the Greneral 
Grovemment, shall exercise it (9 Wheat. 206, 216) ; and exercise it as 
such a power, and not, by a forced construction, as a power " to regu- 
late conmierce.'' The States have always continued to exercise the 
various powers of local taxation and police, and not Congress ; and 
have maintained all paupers. And this, though the general authority 
to regulate commerce, no less than to lay taxes, was granted to Con- 
gress. But police powers wid powers over the intern^ commerce and 
municipal a&irs of States were not granted away ; and under them, 
and the general power of taxation. States continued to control this 
subject, and not under the power to regulate commerce. Nor did 
Congress, though possessing this last power, ever attempt to interfere, 
as if to do so was a branch of that power, or justifiable under it, because 
in terms using language connected with commerce. Thus, in the 
Kentucky constitution, and substantially in several others, it is pro- 
vided that the [Legislature " shall have full power to prevent slaves 
fix)m being brought. into this State as merchandise," and Congress 
sanctioned that constitution, and the rest, with such provisions in 
them. 

These affiurs are a part of the domestic economy of States, belong to 
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tiieir interior policy, and operate on matters affecting the fireside, tbe 
hearth, and the altar. The States have no foreign relations, and need 
none, as to this. (1 Bl. Com. by Tucker, App. 249.) 

The fiur exercise of such powers rightfuUy belonging to a State, 
though connected often with foreign commerce, and indirectly or 
slightly affecting it, cannot therefore be considered, in uiy point 
of view, hostile, by their intent or origin, as regulations of such 
commerce. (See m point, Gibbons v. Ogden, 9 Wheat. 203 : 11 
Peters, 102.) 

In this view, it is immaterial whether this tax is unposed on the pas- 
senger while in the ship, in port, or when he touches the wharf, or 
reaches his hotel. All these places, being within the territory, are 
equally within the jurisdiction of the State for municipal purposes such 
as these, and not with a view to regulate foreign commerce ; it being 
conceded that a tax may be imposed on a passenger after quitting the 
vessel and on the land, why may it not before, when he is then within 
the limits of the State 1 In either instance, the tax has no concern 
with the foreign voyage, and does not regulate the foreign commerce; 
whereas, if owerwise, it might be as ini/ulid when imposed on land as 
on water. v 

Much of the difficulty in this case arises, I apprehend, fix>m a mis- 
conception, as if this tax was imposed on the passenger at sea, and 
before within the territorial limits of the State. But this, as before 
suggested, is an entire misapprehension of the extent of those limits, 
or of the words and meaning of the law. 

If, then, as is argued, intercourse by merchants in person, and by 
officers in their vessels, boats, and wagons, is a part of commerce, and 
the carrying of passengers is also a branch of navigation or commerce, 
still the taxing of these after the arrival in port,, though Congress there 
has power to collect its duties as it has on land, is not vested at all in 
Congress ; or, if at all, not exclusively. 

Who can point to the cession to the* United States of thd juris- 
diction, by Massachusetts or New York, of their own ports and 
harbors for purposes of taxation, or any other local and municipal 
purpose? 

So fiu-firom interfering at all here with the foreign voyage, the State 
power begins when that ends, and the vessel has entered the jurisdic- 
tional limits of the State. Her laws reach the consequences and 
results of foreign commerce, rather than the commerce itself. They 
touch not the tonnage of the vessel, nor her merchandise, nor the bag- 
gage or tools of the aliens ; nor do they forbid the vessels carrying 
passengers. But as a condition to their landing and remaining within 
the jurisdiction of the State, enough is required by way of condition or 
terms for that privilege, and the risk of their becoming chargeable, 
when aliens (though not chargeable at the time), to cover in some 
degree the expenses happening under such contingency. This has 
nothing to do with the regulation of commerce itself, — the right to 
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carry passengers to and fro oyer the Atlantic Ocean, — but merely 
with their inhabitancy or residence within a State, so as to be entitleJl 
to its charity, its priyileges, and protection. Such laws do not conflict 
directly with any proyision by the General Goyemment as to foreigQ 
commerce, because none has been made on this point, and they are not 
in clear collision with any made by that goyemment on any other 
point. When, as here, they purport to be for a different purpose from 
touching the concerns of the (jeneral Goyemment, — when they are, as 
here, a&pted to another local and legitimate object, — it is unjust to a 
soyereign State, and derogatory to the character of her people and 
Legislature, to impute a sinister and illegitimate design to them, con- 
cerning foreign commerce, different from that ayowed, and from that 
which the amount of the tax and the eyil to be guarded against clearly 
indicate as the true design. Hence, as before remarked, Mr. Justice 
Johnson, in the same opinion which was cited by the original defend- 
ants, says the purpose is the test ; and if that be di£ferent, and does 
not clash, the law is not unconstitutional. 

So Chief Justice Marshall, in 9 Wheat. 204, says, that Congress 
for one purpose and a State for another may use like means and both 
be yindicated. And though Congress obtains its power from a special 
grant, like that of the power '' to regulate commerce," the State may 
obtain it from a reseryed power oyer internal commerce, or oyer its 
police. Hence, while Congress regulates the number of passengers to 
the size of the yessel, as a matter of foreign commerce, and may 
exempt then: baggage and tools fi^m duties, as a matter of imposts on 
imports, yet this is not inconsistent with ihe power of a State, after 
passengers arriye within her limits, to impose terms on their landing, 
with a yiew to benefit her pauper police, or her fiscal resources, or her 
municipal safety and welfare. And the two powers, thus exercised 
separately by the two goyernments, may, as Mr. Justice Johnson says. 
" be perfectly distinct." So, in the language of Chief Justice Marshall, 
" if executed by the same means," " iim does not proye that the 
powers themselyes are identical." 

The measures of the General Goyemment amount to a regulation 
of the traflSc, or trade, or business, of carrying passengers, and of the 
imposts on imports ; but those of the States amount to neither, and 
merely affect the passengers or master of the yessel after their arriyal 
within the limits of a State, and for State purposes, State security, 
and State policy. 

As we haye before explained, then, if granting that the bringing of 
passengers is a great branch of the business of nayigation, and that to 
regulate commerce is to regulate nayigation, yet this statute of Mas- 
sachusetts neither regulates that nayigation employed in carrying pas- 
sengers, nor the passengers themselyes, either while abroad in foreign 
ports, or while on the Atlantic Ocean, but merely taxes them, or 
imposes conditions on them, after within the State. These things are 
done, as Mr. Justice Johnson .said, in another case, " with a distinct 
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view." And it is no objection that they "act on the same subject *' 
(9 Wheat. 235) ; or, in the words of Chief Justice Marshall, 
" although the means used in their execution may sometimes approach 
each other so nearly as to be confounded." (P. 204.) But where any 
doubt arises, it should operate against the uncertain uid loose, or 
what the late Chief Justice call^ " questionable power to regulate 
commerce" (9 Wheat. 202), rather than the more fixed and distinct 
police or taxing power. 

In cases like this, if, amidst the great complexity of human afiUrs, 
and in the shadowy line between the two governments over the same 
people, it is impossible for their mutual rights and powers not to 
infringe occasionally upon each other, or cross a little the dividing, 
line, it constitutes no cause for denouncing the acts on either side as 
being exercised under the same power or for the same purpose, and 
therefore unccmstitutional and void. When, as is seldom likely, their 
laws come in direct imd material collision, both being in the exercise 
of distinct powers, which belong to them, it is wisely provided, by the 
constitution itself, and consequently by the States and the people 
themselves, as they framed it, that the States, being the granting 

S»wer, must receae. (9 Wheat 203 ; License Cases, 5 Howard ; 
nited States v. New Bedford Bridge, 1 Woodb. & Minot, 423.) 
Here we see no such collision. 

There are other cases of seeming opposition which are reconcilable, 
and not conflicting, as to the powers exercised both by the States and 
the (jeneral Government, but for difierent purposes. Thus, hides may 
be imported under the acts of Congress taxing imports and regulating 
commerce ; but this does not deprive a State of the right, in guarding 
the public health, to have them destroyed if' putrefied, whether before 
they reach the land or after. So as to the import of gunpowder by 
the authority of one government, • and the prohibition by the other, 
for the public safety, to keep it in large quantities. (4 Metcalf, 294.) 
Neither of these acts by the State attempts to interfere with the com- 
merce abroad, but after its arrival here, and for other purposes, local 
and sanatory, or municipal. 

In short, it has been deliberately held by this court, that the laying 
a duty on imports, if this was of that character, is an exercise of the 
taxing power, and not of that to r^ulate C(»nmerce. (Gibbons v. 
Ogden, 9 Wheat. 201, by Chief Justice Marshall.) And if, in Brown 
V. Maryland, 12 Wheat. 447, the tax or duty imposed there can be 
considered as held to violate both, it was because it was not only a 
tax on imports, but provided for the treatment of goods themselves, 
or regulated them as imported in foreign commerce, uid while in 
bulk. 

But if the power exercised in this law by Massachusetts could, by 
a forced construction, be tortured into a regulation of foreign com- 
merce, the next requisite to make the law void is not believed to exist 
in lie feet that ibe States do not retain some concurrent or subordi- 
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nate powers, such as were here exercised, though connected in certain 
respects with foreign commerce. Beside the reasons already assigned 
for this opinion, it is not opposed to either the language or the spirit 
of the constitution in connection with this particular grant. Accom- 
panying it are no exclusive words, nor is the further action of the 
States, or anything concerning commerce, expressly forbidden in any 
other way in the constitution. But both of these are done in several 
other cases, such as " no State shall coin money," or no State " engage 
in war," and these are ordinary modes adopted in the constitution 
to indicate that a power granted is exclusive, when it was meant to 
be so. 

If this reasoning be not correct, why was express prohibition to the 
States used on any subject where authority was granted to Congress 7 
The only other mode to ascertain whether a power thus granted is 
exclusive, ^^ is to look at the nature of each grant, and if that does not 
clearly show the power to be exclusive, not to hold it to be so." We 
have seen that was the rule laid down by one of the makers and great 
expounders of the instrument. (Federalist, No. 82. See also 14 
Peters, 575.) 

It held out this as an inducement to the States to adopt the consti- 
tution, and was urged by all the logic and eloquence of Hamilton. It 
w^as, that a grant of power to Congress, so fiur fixmi being ipso facto 
exclusive, never ousted the power of the States previously existing, 
unless " where an exclusive authority is in express terms granted to 
the Union, or where a particular authority is granted to the Union, 
and the exercise of a like authority is prohibited to the States ; or 
where an authority is granted to the Union, with which a similar 
authority in the States would be utterly incompatible." 

This rule has been recognized in various decisions on constitutional 
questions by many of the judges of this court. (2 Cranch, 397 ; 3 
Wheat. 386 ; 6 Wheat. 49; Wilson v. Blackbird Creek Marsh Com- 
pany, 2 Peters, 245 ; Prigg v. Pennsylvania, 16 Peters, 627, 655, 
664 ; New York v. Mihi, 11 Peters, 103, 132 ; Groves t?. Slaughter, 
15 Peters, 509 ; Holmes v, Jennison, 14 Peters, 579.) So by this 
court itself, in Sturges v, Crowuinshield, 4 Wheat 193. And also 
by other authorities entitled to mudi respect. (4 Elliott^s Deb. 567 ; 
3 Jefferson's Life, 425—429; 3 Serg. & Rawle, 79 ; Peck's Trial, 
86, 87, 291—293, 329, 404, 434, 435; Calder v. Bull, 3 DalL 
386 ; 1 Kent's Com. 364; 9 Johns, 568.) 

In other cases it is apiparently contravened. (9 Wheat. 209 ; 15 
Peters, 504, by Mr. Justice McLean, and 511, by Mr. Justice Bald- 
win ; Prigg v. Pennsylvania, 16 Peters, 543 ; New York v. Miln, 11 
Peters, 158, by Mr. Justice Story; The Chusan, 2 Story, 465; 
-Golden v. Prince, 3 Wash. C. C. 325.) 

But this is often in appearance only, and not in reality. It is not 

a difference as to what should be the true rule, but in deciding what 

V cases fiiJl within it, and especially the branch of it as to .what is exclu- 
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sive by implication and reasoning from the nature of the particular 
grant or case ; or, in the words of Hamilton, ** where an authority is 
granted to the Union, with which a similar authority in the States 
would be utterly incompatible." 

Thus, in the celebrated case of Sturges r. Crowninshield, the rule 
itself is laid down in the same way substantially as in the Federalist ; 
namely, that the power is to be taken from the State only when 
expressly forbidden, or where " the terms in which a power is granted 
to Congress, or the nature of the power, require that it should be 
exercised exclusively by Congress." (4 Wheat. 122, 193, by Chief 
Justice Marshall; Prigg v. Commonwealth of Pennsylvania, 16 
Peters, 626, by Chief Justice Taney, and 650, by Mr. Justice Daniel.) 

And Chief Justice Marshall on another occasion considered this to 
be the true rule. That was in the case of Wilson v. Blackbird Creek 
Marsh Company, 2 Peters, 245, though a commercial question. And 
Judge Story dia the same in Houston v. Moore, 6 Wheat. 49, — a mili- 
tia question. So many of the other grants in this same section of the 
constitution, under hke forms of expression, have been virtually held 
not to be exclusive ; such as that over wei|;hts and measures ; that 
over bankruptcy (Sturges v. Crowninshield, 4 Wheat. 122); that 
over taxation (see cases already cited) ; that to regulate the value of 
foreign coins ; that to discipline the militia (Houston v, Moore, 5 
Wheat. 1 ; 3 Stor. Com. on Constitution, § 1202 ; 16 Peters, 499 ; 
Eawie on the Constitution, oh. 9, p. Ill) ; that " to provide for the 
punishment of counterfeiting coin" (Fox v. State of Ohio, 5 How. 
410) ; and robbing the mail, when punished as highway robbery (5 
Wheat. 34). Why, then, hold Una to be otherwise than concurrent? 

There are still other grants, in language like this, which never have 
been considered exclusive. Even the power to pass uniform natural- 
ization laws was once considered by thw court as not exclusive (Collet 
V, Collet, 2 Dallas, 296) ; and though doubt has been flung on this 
since by the United States v. Villato, 2 Dall. 372, Chirac v. Chirac, 
2 Wheat. 269, and by some of the court in 5 Howard, 585, and Golden 
V, Prince, 3 Wash. C. C. 314 ; and though these doubts may be well 
founded unless the State naturalization be for local purposes only in 
the State, as intimated in Collet v. Collet, and more favorable than the 
law of the United States, and not to give rights of citizenship out of 
the State (1 Bl. Com. by Tucker, App. 3, 4, 255, 296), which were 
the chief objections in 3 Wash. C. C. 814 ; yet this change of opinion 
does not impugn in principle the ground for considering the local 
measure in ibeir case as not conflicting with foreign commerce. The 
reasoning for a change there does not apply here. 

So, it is well settled that no grant of power to Congress is exclu- 
sive, unless expressly so, merely because it may be broad enough in 
terms to cover a power which clearly belongs to the State ; e. g., police, 
quarantine, and license laws. They may relate to a like place and 
subject, and by means somewhat alike, yet, if the purposes of the 
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State and of Congress are different and legitimate for each, ibey are 
both permissible and neither exclusive. (See cases before cited, 4 
Wheat. 196 ; 8 Ell. Deb. 259 ; Baldwin's Views, 193, 194.) 

This very grant of the power " to regulate commerce " has also been 
held by this court not to prevent bridges or ferries by the States where 
waters are navigable. (Wilson t?. Blackbird Creek Marsh Company, 2 
Peters, 245.) So elsewhere. (Corfield r. Coryell, 4 Wash. C. C. 
871 ; 1 Woodb. & Min. 417, 424, 425 ; 9 Wheat. 208. See also 
Warren Bridge Case, 11 Peters, 420 ; 17 Conn. 64 ; 8 Cowen, 146 ; 
1 Pick. 180; 7 N. Hamp. 85.) And it has been considered else- 
where not to confer, though in navigable waters, any right or control 
over the fisheries therein, within the limits of a State. (4 Wash. C. 
C. 388. See also Martm v. Waddell, 16 Peters, 367 ; 8 Wheat 383 ; 
Angell on Tide Waters, 105.) So the States have been accustomed 
to legislate as to pilots, and Congress has concurred in it But if the 
acts of the States alone as to pilots are not valid, on the ground of a 
concurrent power in them, it is difficult to see how Congress can trans- 
fer or cede to the States an authority on this which the constitution 
has not given to them. (Chief Justice Taney, in 5 Howard, 680."^ 
The real truth is, that, each possessing the power in some views ani 
places, though not exclusively, Congress may declare it will not exer- 
cise the power on its pi&rt, either by an express law or by actual omis- 
sion, and thus leave the field open to the States, on their reserved or 
concurrent rights, and not on any rights ceded to them by Congress. 
This reconciles the whole matter, and tends strongly to sustain the 
same view in the case now under consideration. 

Nor has it ever been seriously contended, that, where Congress has 
chosen to legislate about commerce and navigation on our navigable 
waters as well as the sea-coast, and to introduce guards against 
steam explosions and dangers in steam vessels, the law is not to be 
enforced as proper under me power to regulate commerce, and when 
not in conflict with any State legislation. This power in Congress is 
at least concurrent, and extends to commerce on rivers, and even on 
land, as well as at sea, when between our own States or with foreign 
countries. Whether this could be done as to vessels on waters entirely 
within any one State, is a different question, which need not be here 
considered. (See Waring v. Clarke, 5 Howard, 441.) 

As a general rule of construction, then, the grants to Congress 
should never be considered as exclusive, unless so indicated expressly 
in the constitution by the nature or place of the thing granted, or by 
the positive prohibition usually resorted to when that end is contem- 

Slated, as that " no State shall enter into any treaty," or " coin money," 
jc. ; "no State shall, without the consent of Congress, lay any im- 
posts or duties on hnports," &c. (Art. 1, § 9. United States t?. New 
Bedford Bridge, 1 Woodb. & Min. 432.) 

It is also a strong argument, after using this express prohibition in 
some cases, that, when not used in others, as it is not here, it is not 



Digitized by 



Google 



TAXES ON IMMIGRANT PASSENGERS. 141 

intended. Looking at the nature of this grant, likewise, in order to 
see if it can or should be entirely exclusive, we are forced to the same 
conclusions. 

There is nothing in the nature of much which is here connected 
with foreign commerce that is in its character foreign, or appropriate 
for the action of a central and single government ; on the contrary, 
there is matter which is entirely local, — something which is seldom 
universal, or required to be either general or uniform. For though 
G)ngress is empowered to regulate commerce, and ought to legislate 
for foreign commerce as for all its leading incidents, and uniform and 
universsd wants, yet *^ to regulate commerce" could never have been 
supposed by the framers of the constitution to devolve on the (jeneral 
Go>^cmment the care of anything except exterior intercourse with for- 
eign nations, with other States, and the Indian tribes. Everything 
else within State limits was, of course, to be left to each State, as too 
different, in so large a country, to be subjected to uniform rules, .too 
xnulti&rious for the attention of the central government, and too local 
for its cognizance over only general matters. 

It was a difference between the States as to imposts or duliei^ on 
imports and tonnage which embarrassed their intercourse with each 
other and with foreign nations, and which mainly led to the new con- 
stitution, and not the mere regulation of commerce. (9 Wheat 225.) 
It was hence that the States, in respect to duties and imposts, were not 
left to exercise concurrent powers, and this was prevented, not by 
merely empowering Congress to tax imports, but by expressly forbid- 
ding the States to do the same ; and this express prohibition would not 
have been resorted to, or been necessary, if a mere grant to Congress 
of the power to impose duties or to "regulate commerce" was alone 
deemed exclusive, and was to prevent taxation of imports by the 
States, or assessing money by them on any kind of business or traffic 
by navigation, sucn as carrying passengers. 

Congress, in this way, resorted to a special prohibition where they 
meant one (as to taxes on imports) ; but where thev did not, as, for 
example, in other taxation, or regulating commerce, they introduced no 
such special prohibition, and left the States to act also on local and 
appropriate matters, though connected in some degree with commerce. 
Where, at any time, Congress had not legislated or preoccupied that 
particular field, the States acted freely and beneficially, yielding, how- 
ever, to Congress when it does act on the same particular matter, 
unless both act for different and consistent objects. (Gibbons v, Og- 
den, 9 Wheat. 204, 239.) In this way much was meant to be left in 
the States, and much ever has been left, which partially related to 
commerce ; and an expansive, and roving, and absorbing construction 
has since been attempted to be given to the grant and the power to 
regulate commerce, apparently never thought of at the time it was 
introduced into the constitution. When I say much was left, and 
meant to be left, to the States in connection with commerce, I mean, 
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concerning details and local matters, inseparable in some respects fitmi 
foreign commerce, but not belonging to its exterior or general charac- 
ter, and not conflicting with anyuiing Congress has already done. 
( Vanderbilt v. Adams, 7 Wendell, 349 ; New Bedford Bridge Case, 1 
Woodb. & Min. 429.) Such is this very matter as to taxation to 
support foreign paupers, with many other police matters, quarantine, 
inspections, &c. (See them enumerated in Uie License Cases, 5 How- 
ard.) 

The provisions in the State laws in 1789, on these wid kindred 
matters, did not therefore drop dead on the adoption of the constitu- 
tion, but only those relating to duties expressly prohibited to the 
States, and to foreign and general matters which were then acted on 
by Congress. Chief Justice Marshall, in Sturges r. Crowninshield 
(4 Wheat. 196), considered ** the power of the States as existing over 
such cases as the laws of the Union may not reach." 

So far as reasons exist to make tne exercise of the commercial 
power exclusive, as on matters of exterior, general, and uniform cog- 
nizance, the construction may be proper to render it exclusive, but no 
further, as the exclusiveness depends in this case wholly on the 
reasons, and not on any express prohibition, and hence cannot extend 
beyond the reasons themselves. Where they disappear, the exclusive- 
ness should halt. In such case^ emphatically, cessaiUe ratione^ 
cesscU et ipsa lex. 

It nowhere seems to have been settled that this power is exclusive 
in Congress, so that the States can enact no laws on any branch of 
the subject, whether conflicting or not with any acts of Congress. But, 
on the contrary, the majority of the court in the License Cases (5 
Howard, 504) appear to have held that it is not exclusive as to sev- 
eral matters connected in some degree with commerce. The case of 
New York v. Miln (11 Peters, 141) seems chiefly to rest on a like 
principle, and likewise to hold that measures of the character now 
under consideration are not regulations of commerce. 

Indeed, besides these cases, and on this very subject of commerce, 
a construction has at times been placed, that it is not exclusive in all 
respects, as will soon be shown, and if truly placed, it is not compe- 
tent to hold that the State legislation on such incidental, subordinate, 
and local matters, is utterly void when it does not conflict with some 
actual legislation by Congress. For the silence of Congress, which 
some seem to regard as more formidable than its action, is, whether 
in full or in part, to be respected and obeyed onlv where its power is 
exclusive, and the States are deprived of all authority over the mat- 
ter. The power must first be shown to be exclusive before any infer- 
ence can be drawn that the silence of Congress speaks, and a oiiSerent 
course of reasoning begs the question attempted to be proved. In 
other cases, when the power of Congress is not exclusive and that of 
the States is concurrent, the silence of Congress to legislate on any 
mere local or subordinate matter within the limits of a State, though 
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connected in some respects with foreign commerce, is rather an invita- 
tion for the States to legislate upon it, — is rather leaving it to them 
for the present, and assenting to their action in the matter, — than a 
circumstance nullifying and destroying every useful and ameliorating 
provision made by them. 

Such, in my view, is the true rule in respect to the commercial 
grant of power over matters not yet regulated by Congress, and which 
are obviously local. In the case of Wilson v. The Blackbird Creek 
Marsh Co., Chief Justice Marshall not only treated this as the true 
rule generally, but held it applicable to the grant to Congress of the 
power ** to regulate commerce," and that this grant was not exclusive 
nor prohibitory on the action of the States, except so far as it was 
actually exercised by Congress, and thus came in conflict with the 
laws of the States. These are some of his words : — " The repug- 
nancy of the law of Delaware to the constitution is placed entirely on 
its repugnancy to the power to regulate commerce with foreign 
nations, and among the several States, a power which has not been so 
exercised as to afiFect the question." (2 Peters, 252.) 

The Chief Justice in another case held that a power beinc vested in 
Congress was not enough to bar State action entirely, and &at it did 
not forbid by silence as much as by action. He says, — "It is not 
the mere existence of the power, but its exercise, wmch is incompati- 
ble with the exercise of the same power by the States. It is not the 
right to establish these uniform laws, but their actual establishment, 
which is inconsistent with the partial acts of the States." (Sturges 
V, Crowninshield, 4 Wheaton, 195, 196.) And in 16 Peters, 610, 
Justice Story admits "that no uniform rule of interpretation can be 
applied to it [the constitution], which may not allow, even if it does 
not positively demand, many modifications in its actual application to 
particular clauses." 

Hence, if the power "to r^ulate commerce" be regarded by us 
as exclusive, so &r as respects its operations abroad, or without the 
limits of the country, because the nature of the grant requires it to 
be exclusive there, and not exclusive so far as regards matters conse- 
quent on it which are within the limits of a State, and not expressly 
prohibited to it nor conflicting with anything done by Congress, because 
the nature of the grant does not require it to be so there, we exercise 
then what appears to be the spirit of a wise conciliation, and are able to 
reconcile several opinions elsewhere expressed, some as to the concurrent 
and some as to the exclusive character of the power "to regulate com- 
merce." It may thus be exclusive as to some matters and not as to 
others, and eveirthing can in that aspect be reconciled and harmonious, 
and accord, as I have before explained, with the nature and reason of 
each case, the only constitutional limits where no express restrictions are 
imposed. I am unable to see any other practical mode of administer- 
ing the complicated, and sometimes conflicting, relations of the federal 
and State governments, but on a rule like this. And thus deciding 
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the cases as they arise under it, according to the nature and character 
of each case and each grant, some indicating one to be exclusive, and 
some indicating another not to be exclusive ; and this, also, at times, 
as to diflFerent kinds of exercise of power under one and the same 
grant. (See Justice Johnson, 9 Wheat. 235 — 239.) There is another 
view of this question which leads to like results. If the opposite 
opinions mean only that the States cannot, after express grants to the 
General Gt)vernment, legislate on them for and in behalf of the Gen- 
eral Government, and not simply for themselves in local matters, — 
cannot legislate for other States without their own limits, extra terri- 
torium, or as to general uniformity, general conduct, or the subject- 
matter over the whole country, like naturalization and bankruptcy, — 
then there is no difference between the spirit of those opinions and my 
own. But if they are construed to mean, that after such a grant, 
with no express prohibition on a State to act for itself alone on the 
matter, and none implied from their relations to the General Govern- 
ment and the nature of the subject, a State cannot make such regula- 
tions and laws for itself, and its own people, and local necessities, as 
do not violate any act of Congress in relation to the matter, I do ROt 
think they are supported either by sound principle or precedents. 

Necessities for a different course have existed, and ever must exist, 
in the complex movements of a double set of legislators for one and 
the same people. 

They may crowd against each other in their measures slightly and 
doubtingly, but that, as before shown, is not sufficient to annul and 
override those of the States, as there must be for that disagreeable 
consequence a direct conflict, a plain incompatibility. (3 Stor. Com. 
on Const. 434 ; New Bedford Bridge Case, 1 Woodb. & Min. 417, 
418 ; 9 Wheaton, 238.J 

This circumstance snows, also, that the argument to avoid State 
legislation is not sufficient when it discovers some different spirit or 
policy in the general measures of the States from that in the General 
Government. The States have a right to differ in opinion, — some 
are very likely ofben to differ. But what clause in the constitution 
makes such an instance of independence a nullity, or makes a different 
object an illegitimate one 1 To be a nullity, it must oppose what has 
been actually done or prescribed by Congress, and in a case where it 
has no reserved power to act diflierently from Congress. We have 
already seen that an indirect reduction of the revenue of the General 
Government by the license laws, when passed imder a legitimate 
power, and with a different legitimate view, did not render them uncon- 
stitutional, nor does this, under like circumstances, though it may 
indirectly operate in some measure against emigration. 

If it did, a law by a State to favor the consumption of its own prod- 
ucts would be pronounced void, and so would be a high tax by a State 
on wharves or stores, as all these would somewhat embarrass and 
render more expensive the business connected with foreign conunerce. 
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So this condition imposed on passengers afler their arrival might in 
some degree affect the business and commerce of carrying them to 
that State, when the alien passengers are taxed before they are per- 
mitted to land. 

There are two classes of grants to which this rule now under con- 
sideration is apphcable, and the force of it will be more striking when 
they are exammed separately. One includes grants where Congress 
has acted, and continues to act, in relation to them ; and the other, 
where it has never acted, or, if it has once acted, has ceased to do so. 
Now the vindication for the States to act in the last class is, that, 
unless each State is considered authorized still to legislate for itself, 
the subject-matter will be without any regulation whatever, and a 
lawless condition of things will exist within t£e heart of the community, 
and on a matter vital to its interests. Such is now the case as to 
weights and measures, Congress never having legislated to produce 
uniK)rmity concerning them, though the power is expressly granted to 
it in the constitution. 

Now, on the constructicm that such a grant of power is exclusive, 
and, whether exercised or not, it is unconstitutional for any State to 
legislate on the subject (or itself; and, moreover, that Congress does 
in truth regulate by its silence as much as by its action, and when 
doing nothing about it virtuall v enacts that ndtmng shall be done about 
it by any of the States, it will follow that not onlv all the legislation 
by the States on weights and measures since 178§ is illegal and void, 
but all their legislation now existing on matters of bankruptcy, and in 
respect to the disciplining <^ the imlitia, and imposing taxes on land, 
is also void. For the powers over all these are expresslv ceded to 
Congress, and are not now regulated by any existing acts of Congress, 
though all except weights and measures once have been. The argu- 
ment alluded to, if sound, would thus be strong, that Congress, having 
once acted on these and ceased to, means that nothing more shall be 
done. 

On this exclusive principle, though the action of the States on them 
is not forbidden expressly in the constitution, nor impliedly beyond 
what grows out of any express grant, all the States in the Union are 
disarmed from any action whatever on such matters, and all their laws 
on these topics, so essential to their domestic industry and trade, their 
public security and political existence by means of revenue, are to be 
considered null and void. 

The catastrophe which would follow on such a construction has led 
this court, as heretofore explained, to hold that the States still possess 
a concurrent power to act on matters of bankruptcy, the discipline of 
the militia, taxati(Hi of land, and some subjects <^ commerce ; and like 
considerations would undoubtedly lead them, when the cases arise, to 
hold, that, notwithstanding such grants, the laws of the States, not 
conflictinff with any pas^ by 3ie (jeneral Government, on many 
other such topics, must be considered valid. Indeed, it seems con* 
VOL. n. 13 
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ceded by some of the members of the court in this case, that the 
States are, by some power coordinate or subordinate, rightfully legis- 
lating on weights and measures, pilots, bankruptcy, the militia, &c. 
But if they have not this power without any grant or license by Con- 
gress, they cannot have it by any such grant, because Congress is not 
empowered by the constitution to grant away powers vested in it by 
the people and the States ; and how can it hereafter, by legislation, 
give any power to them over this subject if not having it now ? 

Again, in the other class of cases, where Congress has already 1^- 
islated, and still legislates, some time elapsed before it passed laws on 
any subject, and years before it acted at all on some of them ; and in 
almost the whole, its first legislation was only a beginning and in part, 
doing more and more from time to time, as experience and the exi- 
gencies of the country seemed to require. It is not necessary to 
repeat here several detailed illustrations and cases on this collected in 
the case of the United States v. New Bedford Bridge, 1 Woodb. 4 
Min. 430. In the mean time, the States continued to exercise their 
accustomed powers, and have ever since done it on all matters not 
forbidden expressly in the constitution, not exclusive in their nature, 
and not conflicting with actual provisions in relation to them already 
made under the General Grovemment. (14 Peters, 594.) 

To show, further, that these grants of power are not always and 
necessarily exclusive, and that legislation on them by Congress to any 
extent is not as prohibitory on the States where it is silent as where 
it enacts, the States have not only continued to punish crimes which 
Congress could punish, but they have, in numerous instances, regu- 
lated matters connected, locally at least, with commerce abroad, and 
between the States, and with the Indians. 

In so large a territory as the jurisdiction of the General Govern- 
ment embraces, in so many and so diversified topics as come before 
it, and in the nature of its supervisory powers on certain subjects, 
requiring action only on what is general and foreign, and to produce 
uniformity merely as to that, it becomes almost inevitable that many 
local matters and details must be left to be regulated by some local 
authorities. Yet, as explained in the License Cases, like the by-laws 
of corporations, made by them and not the Legislature, they must not 
conflict with the general regulations or laws prescribed by the para- 
mount power. But, so far from being exclusive, even while it is 
exercised, and much less while it is dormant or unexercised, the para- 
mount power summons to its aid, in order to be effective, the contem- 
poraneous and continued action of others. Thug not only moneyed 
corporations, but towns and cities, must make numerous by-laws in 
order to enforce the general provisions laid down by the legislation of 
the State. Thus, too, this court must make numerous rules to carry 
into effect the legislation of Congress in respect to it ; and the war 
and the navy departments must compile and enforce volumes of regu- 
lations of a like kind and for a like purpose, taking care, as all sul^r- 
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dinate power in such cases must, not to violate any general law 
prescril^ on the suhiect. (See 1 Woodb. & Min. 423.) 

The condition of this whole country when colonies of England fur- 
nishes another illustration of the relation and character of such 
powers. The parent government at home was sovereign, and provided 
general regulations, either in acts of Parhament or charters, but still 
left the several colonies (and surely our States have as much power as 
they) to legislate as to details, and introduce any regulations suited to 
their own conditions and interests, not conflicting with the general 
provisions made by the paramount power at home. (1 Bl. Com. by 
Tucker, App. 109, 110.) 

Indeed, what becomes of the whole doctrine of concurrent powers 
on this hypothesis of exclusivcness in all mere grants, and of the 
usage that the States may act in such concurrent cases or local mat- 
ters till their measures conflict directly with those of Congress ? (Ibid. 
179.) Where is the line of distinction between a measure by the 
State which is void, whether it conflict or not, and one which is not 
void till it comes into actual collision with some law passed by the 
General Government? What becomes of the idea, that the power to 
regulate foreign commerce is exclusive, and Congress may prohibit 
the introduction of obscene prints under it, and yet the States may do 
the latter also, but touch nothing connected with commerce ? Is not 
the introduction of these connected with it 7 Cannot the States, too, 
patronize science and the arts in various ways, though a Uke power is 
conferred on Congress by means of patents and copyrights 7 (Living- 
ston V. Van Ingen, 9 Johns. 572.) 

Nor do I understand the words of Mr. Justice Johnson, in the case 
of Gibbons v, Ogden, in the sense attributed to them by some. " The 
practice of our government," says he, " has been, on many subjects, 
to occupy so much only of the field open to them as they think the 
public interests require.'' (9 Wheat 284.) It is argued that this 
means to exclude State action, where Congress has not occupied the 
field, as well as where it has. Tet it seems plainly to be inferred, 
firom other words connected, that he considers "the power of the 
States must be at an end so &r as the United States heive by their 
legislative act taken the subject under their immediate superintend- 
ence.'' This means the subject then under consideration, feut where 
have they so taken the subject of the admission of alien passengers into 
States, and the terms of it, " under their immediate superintendence " ? 
They may have regulated the manner of their coming here, but where 
their maintenance here when sick or poor, or likely to be poor ; where 
their taxation here ? 

They have regulated also their naturalization in this country, but not 
under the grant of the power "to regulate commerce," or impose im- 
posts on imports ; but, knowing it was not involved in either, a sepa- 
rate and express grant was wisely inserted in the constitution to 
empower Congress to make uniform rules on this subject. 
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It will be seen, that, where Congress legislates about foreign com- 
merce or passengers as connected with it, that legislation need not, and 
does not, forbid the States to legislate on other matters not conflicting. 
Thus all will harmonize, unless we interpolate, by mere constructicm, 
a prohibitory clause either in the law or in the constitution. You may, 
if you please, call the power so exercised by Congress exclusive in one 
sense or to one extent, but it is not in others. It may be considered 
as exclusive so far as it goes, and still leave the rest of the field con- 
cerning them open to the States. Thus the right to regulate the 
number of passengers in vessels from abroad in proportion to the t<m- 
nage has been exercised by Congress, and may be deemed the use of a 
legitimate authority. (3 Statutes at Large, 448 ; 9 Wheat. 216.) 
So has it been exercised to exempt their personal "baggage" and 
" tools " from imposts^ not, as some seem to suppose, their goods or 
merchandise, (l Statutes at Large, 661.) But this statute of 
Massachusetts conflicts with neither. So Congress provides for uni- 
form naturalization of aliens, but this statute does not interfere with 
that. So Congress does not £)rbid passengers to oome from abroad ; 
neither does this statute. 

Again, Congress nowhere stipulates or enacts, or by the constitution 
can do it, probably, as before suggested, that passengers shall not in 
their persons be taxed on their arrival within a State, nor terms be 
made as to their residence within them. Again, the objection to this 
view involves another apparent absurdity, — that, though the regula- 
tion of commerce extends to passengers, it is not entirely exclusive in 
the General Grovemment if they come with yellow fever and the 
cholera, and that they are then subject to State control and its quaran- 
tine expenses and fees ; but are not, if they come with what the State 
deems equally perilous. That is, if they endanger the health of the 
body, the power over them is not exclusive in Congress, but if they 
endanger only the police of the State, its pauper securities, and its 
economy, morals, and public peace, the power is exclusive in Congress, 
and goes to strip the State of all authority to resist the introduction of 
either convicts, slaves, paupers, or refugees. If these last only come 
in the tracks of commerce in vessels from abroad, and are enrolled as 
passengers, the States cannot touch them, but may seize on them at 
once if their bodies are diseased. It would be usefril to have that 
clause in the constitution pointed out which draws such a novel line of 
discrimination. 

In holding this measure to be a regulation of commerce, and exclu- 
sive, and hence void, wherever the power of Congress over commerce 
extends, a most perilous principle is adopted in some other respects ; 
for that power extends over the land as well as water, and to commerce 
among the States and with the Indian tribes, no less than to foreign 
commerce. (See art. 1, ^ 8.) And if it can abrogate a tax or terms 
imposed by States in harbors over persons there, it may do so when- 
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ever the power over commerce goes into the interior, and as to matters 
connected with it, and also between States. 

On this reasoning, passengers there in vessels, boats, wagons, stages, 
or on horseback, are as much connected with commerce as if they come 
in by sea ; and they may consist of paupers, slaves, or convicts, as 
well as of merchants or travellers for pleasure and personal improve- 
ment ; and thus all the laws of Ohio, Mississippi, and many other 
States, either forbidding or taxing the entrance of slaves or liberated 
blacks, will be nullified, as well as those of almost every Atlantic 
State, excluding paupers coming in from without their limits. 

Congress has sanctioned at least five constitutions of States exercis- 
ing a power to exclude slaves, and the introduction of them as merchan- 
dise and for commerce. And how can this be reconciled by those who 
would reverse the judgments below, on the ground that the com- 
mercial power is exclusive in Congress, and not either concurrent 
in one view or independent in another, in some particulars, in the 
States? 

Another consequence firom the opposite doctrine is, that, if Congress 
by regulating conmierce acts exclusively upon it, and can admit whom 
it pleases as passengers, independent of State wishes, it can force upon 
the States slaves or criminals, or political incendjaries of the most 
dangerous character. And furthermore, that it can do this only by 
admitting their personal baggage free, as doing that, it is argued here 
by some, shows the owner must come in free, and neither be excluded 
nor taxed by the State after within her limits. 

This makes the owner of the personal baggage a mere incident or 
appurtenant to the baggage itself, and renders, by analogy, any legis- 
lation as to taxing property more important than taxing the person, 
and, indeed, overruling and governing the person as subordinate and 
inferior. So, if Congress by making baggi^e free exonerates passen- 
gers from a State tax, it exonerates all the officers and crews of vessels 
from State taxes ; for their personal baggage is as free as that of pas- 
sengers. They, too, are as directly connoted with commerce as the 
passengers ; and by a parity of reasoning, the absurdity follows, that, 
by admitting American vessels free of tonnage duties, the owners of 
them are also made free from State taxes. 

Every person acquainted with the tarifi* of the General Grovemment 
knows uiat specially declaring a box or chest of apparel " free " does 
not exonerate anything else or any other article, much less can it any 
person, if taxed b v a State law. On the contrary, all things not specially 
taxed, nor specially declared ** free," have a duty impo^ on them by 
Congress as non-enumerated articles, and so would passengers, if im- 
ports, and if Congress had a right to tax them. And if saying nothing 
about passengers would imply that they were free frt)m taxes of the 
United States, much more of the States, why is it necessary to declare 
in terms any article **free," when silence would make it so? The 
real truth rather is, that Congress has no right to tax alien friends, or 
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exclude them, and hence the silence. This statute, then, contraTenes 
no act of Congress on this matter of passengers. 

And while all the legislation of Congress as to passengers operates 
on them at sea during the voyage, except imposts being forbidden on 
their baggage, which is solely within the jurisdiction of Congress, all 
the legislation of Massachusetts operates on them after their arrival in 
port, and without any attempt then to impose any duty on their bag- 
gage. The former legislation by Congress, regulating their number 
in proportion to the tonnage, is, as it should be, extra ierritorium ; 
the latter, as it should be, infra ierritorium ; and thus both are 
proper, and the jurisdiction over either is not exclusive of that exer- 
cised by the other, or conflicting materially with it. 

Having considered the different general grounds which can be 
urged in support of this statute, and the objections made in opposi- 
tion to them, I shall proceed, before closing, to submit a few remarks 
on some miscellaneous topics relied on to impeach its provisions. One 
is a supposed conflict between this statute and some treaties of the 
General Government. 

I am aware that a tax or fee on alien passengers, if large, might 
possibly lead to collision with those foreign governments, such as Great 
Britain and Prussia, with whom we have treaties allowing free ingress 
and egress to our ports. (See 8 Stat, at Large, 116, 228, 378.) 
But neither of them complains in this instance, and I do not consider 
this law as conflicting with any such provisions in treaties, since none 
of them profess to exempt their people or their property from State 
taxation after they arrive here. 

If such a stipulation were made by the General (Jovemment, it 
would be diflBcult to maintain the doctrine, that, by an ordinary treaty, 
it has power to restrict the rights and powers of the several States any 
further than the States have by the constitution authorized, and that 
this has ever been authorized. But it has not here been attempted ; 
and these particular treaties are subject to the ordinary laws of the 
States, as well as of the General Government, and enable the citizens 
of those countries merely to have free ingress and egress here for trade 
(see Treaty of 1794, art 8; 8 Stat, at I^irge, 117), having no relation 
to their coming here as passengers to reside or for pleasure. Nor can 
they apply in the present case at all, as the record now stands, finding 
only that the master was a British subject or his vessel British, but not 
that his passengers belonged to Great Britain. 

The Prussian treaty does not appear to contemplate anything 
beyond the establishment of reciprocal duties, and a treatment in 
other respects like " the most favored nations." (8 Stat, at Large, 
164.) 

And who ever thought that these treaties were meant to empower, 
or could in any moral or political view empower. Great Britain to ship 
her paupers to Massachusetts, or send her free blacks from the West 
Indies into the Southern States or into Ohio, in contravention of their 
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local laws, or force on the States, so as to enjoy their protecti(Mi and 
privileges, any persons from abroad deemed dangerous, such as her 
felon convicts and the refuse of her jails 1 Again, so far as regards 
the liberty of commerce secured to British subjects in Europe by the 
fourteenth article of the treaty of 1794, it does not apply to those com- 
ing from the British Provinces in America, as did this vessel (8 Stat 
at Large, 124), and by the eighteenth artide of that tareaty was to last 
only ten years. (P. 125.) And while it did last, it was expressly 
made ^^ subject always, as to what respects this article, to the laws and 
statutes of the two countries respectively." (P. 124.) 

Besides this, the whole of the treaty of 1794, including the third 
article, probably was suspended by the war of 1812, and exists now 
only as modified in that of 1815, which gives to British subjects no 
higher rights than "other foreigners." (Art 1 ; 8 Stat, at Large, 
228. ) The old articles of confederation contained a clause which indi- 
catea in a different form like views as to what was proper in treaties, 
and indicates a wise jealousy of power exercised in hostihty to the 
policy of a State. That policy is never intended to be thwarted by any 
arrangements with foreign nations by reciprocal treaties, as they relate 
merely to the imposts on tonnage and cargoes by the national govern- 
ments, requiring them to be equal, and do not concern the port and 
harbor fees or expenses imposed by the local authorities for local 
purposes. The b^t security that these fees and taxes will never be 
unreasonably high and injurious to foreigners is the tendency they 
would then have to drive trade to other ports or countries contiguous, 
where they might be lower. 

The same right exists also in States to impose conditions on the 
selling of certain articles by foreigners and others within their limits, 
as a State may prefer to encourage its own products, or may deem the 
use of some foreign articles of bad influence in other respects. (Qro- 
tius on the Rights of Peace and War, B. 2, cL 2, ^ 20 ; License 
Cases, 5 Howard.) 

Nor can I see, as has been urged, any collision between this statute 
and the act of Congress to carry into effect our commercial arrange- 
ment of 1830 with Great Britain. (4 Stat, at Large, 419.) The 
intention of that act does not in any respect seem to go beyond that 
of the treaties just referred to, and in some respects is to have matters 
stand as they did before. Each side imposed charges and duties. 
They existed in England and her colonies, as well as with us ; but 
this arrangement sought only to have them not unequal nor prohibit- 
ory of trade, and not to discriminate against each other by general 
legislation. (See 1 Commerce and Navigation, State Papers, 158 ; 4 
Stat, at Large, 419.) 

A few remarks as to some objections urged against the large amount 
and the motive of this tax, and I have done. 

If the payment was to be vindicated under the general taxing power 
alone, it is clear that the amount could not a£fect the question of the 
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constitutionalitj of the tax. And if it was very high, considering its 
professed object " for the support of foreign paupers," and was applied 
in part to other objects, that is a matter within the discretion of the 
State, and if it proved oppressive, and thus diverted this kind of busi- 
ness to the ports of other States, it would, like all high taxes, react, 
and be likely in time to remedy, in a great degree, the evil. But 
viewed as a police measure, the amount of the payment and the appli- 
cation of it may, in my view, have an important bearing. 

Thus a State is authorized to impose duties on imports sufficient to 
defray the expenses of her inspection laws, but not an amount dispro- 
portionate to them, nor to apply the money thus collected to other 
purposes. 

It would seem that the same rule would govern her assessments to 
enforce the quarantine laws, and it could hardly be tolerated, under 
the right to enforce them and demand sufficient to defray their charges, 
that they should be justified to collect enough more for other purposes, 
and thus apply the quarantine funds to make roads or maintain schools. 

In such events in these cases, either this court would be obliged to 
declare void assessments which were clearly perverted and improperly 
collected and applied, or Congress could direct the excess to be paid 
into the treasury of the (Jeneral Government. (3 Elliott's Deb. 291.) 
Congress is in the constitution expressly empowered to revise and con- 
trol the sums collected by the States to defray the expenses of their 
inspection laws. (Art. 1, ^ 10.) 

A mere pretext in a law colorably for one object, but really for 
another, as in condemning lands for public purposes when the true 
object was diflFerent, though not to be presum^ to be done by any sov- 
ereign State, must, if clearly proved, be difficult to uphold. (West 
River Bridge v. Dix, 6 Howard, 548.) But here the amount of the 
tax, compared with the burden flung on the State by foreign paupers, 
does not look so much like a wish to prohibit entirely the entrance of 
alien passengers, and thus disclose a covert design, hostile to the policy 
of the General Government, as like a wish to obtain enough to cover 
the expenses and trouble of maintaining such of them as, though not 
paupers, are likely to become so in the ordinary course of human 
events. This is a highly important consideration m judging whether 
the law throughout looked really to the subject of pauperism, and not 
to hostility towards emigration, nor, under the third section, to revenue 
from foreign commerce, independent of the pauper system. It is unjust 
to regard such provisions as intended to conflict with foreign commerce, 
when there is another and local matter which they profess to reach, 
and can and do honestly reach. 

It is, therefore, too broad in some cases to say that the object and 
motive of the State in requiring the payment, or the amount demanded, 
is of no importance ; because, though the great question is a question 
of power, yet the object and motive may bring it within some existing 
power, when a different object or motive would not. The different 
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purpose in a State often shows that there is no collision or wrong, and 
justifies the measure. (4 Wheat. 196 ; 9 Wheat. 835 ; Baldwin's 
Views, 193.) 

So, as to the amount demanded, it might he sufficient only for a 
legitimate State object, and hence might be constitutional, as, for in- 
stance, to pay the expenses of inspection laws, when a much larger 
amount would not be permissible, if too much for the particular object 
deemed constitutional. But in this case, as no excess is shown on the 
record, a conclusive opinion on this point is necessary. 

This construction of the constitution, upholding concurrent laws by 
a State where doubts exist and it is fairly open for adoption, has mucn 
to commend it in this instance, as the States, which singly become 
feebler and weaker daily as their number and the whole Union 
increase, being now thirty to one, instead of thirteen to one, will not 
thus be rendered still feebler, and the central government, daily becom- 
ing more powerful and strong, will not thus be rendered still stronger. 
So the authority of the latter will not thus, by mere construction, be 
made to absorb and overwhelm the natural and appropriate rights of 
sovereign States, nor mislead them by silence. Leaving this matter 
also to each will not conflict with any existing action of the General 
Government, but promote and sustain the peaceful operations of both 
in their appropriate spheres. 

It will operate justly among the States, no less than between them 
and the Gt?neral Government, as it will leave each to adopt the course 
best suited to its peculiar condition, and not leave one helplessly 
borne down with expenses frinn foreign sources while others are 
entirely free, nor draw the General Government, in order to remedy 
such inequalities, into a system of police and local legislation, over 
which their authority is doubtful, as well as their ability to provide so 
well for local wants as the local governments, and those immediately 
interested in beneficial results. 

A course of harshness towards the States by the General Govern- 
ment, or by any of its great departments, — a course of prohibitions 
and nullifications as to their domestic policies in doubtful cases, and 
this by mere implied power, — is a violation of sound principle, will 
alienate and justly offend, and tend ultimately, no less than disas- 
trously, to dissolve the bands of that Union, so useful and glorious to 
all concerned. 

" Libertas ultima mundi. 
Quo 8teterit, ferienda looo.*' 

In conclusion, therefore, I think that, in point of law, the conduct 
of the State in imposing this condition or payment on alien passengers 
can be vindicated under its police rights to provide for the mainten- 
wice of paupers, and under its authority as a sovereign State to decide 
on what conditions or terms foreigners, not citizens of any of the 
United States, shall be allowed to enjoy its protection and privileges, 
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and under its concurrent powers of taxation over everything but im- 
ports and tonnage. I think, too, that this power in the State is not 
taken away by the authority ceded to Congress, either to tax imports 
and tonnage, or to prohibit the importation of persons (usually limited 
to slaves), or to regulate commerce. 



ON ADMIRALTY JUEISDICTION.* 



On most of the fiicts involved in this libel, little controversy exists. 
It is certain that the respondents took the property of the plainti& 
on board their steamboat, the Lexington, to carry it, on her last 
calamitous voyage, the 13th of January, 1840, from New York to 
Stonington. It is equally certain that it was lost on that voyage, in 
Long Island Sound, at a place where the tide ebbed and flowed 
strongly, and several miles from shore, and probably without the 
limits of any State or county. It is certain, likewise, that the prop- 
erty was lost in consequence of a fire, which broke out in the boat in 
the night, and consumed it, with most of the other property on board. 
The value of it is also suflSciently certain, and that it was put on 
board, not by an oflScer of the bank, but by Hamden, a forwarding 
agent for the community generally, and under a special contract 
between Hamden and the respondents, that the latter were not to run 
any risk, nor be responsible for any losses of property thus shipped 
by him. 

But some other facts are not so certain. One of that character is, 
whether the fire occurred by accident, without any neglect whatever 
by the respondents and their agents, or in consequence of some gross 
neglect by one or both. It would not be very material to decide this 
last feet, controverted as it is and in some degree d(Jubtful, if I felt 
satisfied that the plaintifi could recover anywhere, and more especially 
in admiralty, on the contract made by Harnden with the respond- 
ents, for the breach of the contract to carry and deliver this property. 

* Opinion in case of New Jersey Steam Navigation Company v. Merchant's Bank. 
January term S. C. U. S., 1848. 
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The first objection to such a recovery on the contract anywhere is, 
that it was made with Harnden, and not with the bank. (Butler v. 
Basing, 2 Car. & Payne, 613; 15 Mass. 370; 2 Story, 32.) Next, 
that he was acting for Idmself, in this contract, on his own duties, 
liabilities, and undertakings, and not for them ; and that the bank, so 
far as regards any contract, looked to him and his engagement with 
them, and not to the respondents or their engagement with him. (6 
Bingh. 131.) Next, that the articles, while on board the boat, were 
to be in the care and control of Harnden, and not of the master or 
owners ; and hence no liability exists on the contract even to him, 
much less the bank. (Story on Bailments, p. 547, § 582.) And 
this same conclusion is also urged, because Hmiden, by his contract, 
made an express stipulation, that the property carried should be at 
his risk, as well as in his care. (See 5 East. 428 ; 1 Ventris, 190, 
283.) It is contended further, that, if the bank can sue on Hxim- 
den's contract made with the respondents, it must be on the principle 
of his acting in it as their agent, and not for himself alone ; and if 
so, and they, by suing on it, adopt its provisions, they must be bound 
by the stipulation in it made by him, not to hold the respondents 
liable for any risk or loss. 

It is, however, doubted, whether, with such a stipulation, the 
respondents are not, by public policy, to be still liable on a contract 
hke this, in order to insure greater vigilance over all things intrusted 
to their care (Gould v. Hill, 2 Hill, 623), and on the ground that 
the parties could not mean by the contract that the carriers were to be 
exonerated for actual misbehavior, but only for accidents otherwise 
chargeable on them as qtuisi insurers. (Atwood v. Reliance Insur- 
ance Company, 9 Watts, 87; 2 Story, 32, 33.) 

It is insisted, next, that, as the unusual nature of the property car- 
ried, in this case, was not made known to the carriers, nor a propor- 
tionate price paid for its transportation, the owner cannot recover 
beyond the usual value of common merchandise of such a bulk. (Citi- 
zen's Bank V. Steamboat Nantucket, 2 Story, 32; 25 Wend. 459; 
Gibbon v. Paynton, 4 Burr. 2301.) 

But, giving no decisive opinion on the validity of any of these 
objections, as not necessary in the view hereafter taken, yet they are 
enumerated to show some of the di£Sculties in sustaining a recovery on 
this contract, notwithstanding their existence. 

Another important objection remains to be considered. It is, that 
no jurisdiction exists over this contract in a court of admiralty where 
these proceedings originated. The contract was made on land, and of 
course within the body of the county of New York. It was also not 
a contract for a freight of goods abroad, or to a foreign country, the 
breach of which has been here sometimes prosecuted in courts of 
admiralty. (Drinkwater et aL v. The Spartan, Ware, D. C. 149, 
by a proceeding in rem (155) ; De Lovio v. Boit, 2 Gall. 398 ; The 
Volunteer, 1 Sumner, 551 ; Logs of Mahogany, 2 Sumner, 589 ; 
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6 Dane's Abr. 2, 1, Charter-parties. See a case, contra^ in the 
records of Rhode Island, A. D. 1742.) 

But the law of England is understood to be, even in foreign char- 
ter-parties, against sustaining such suits, ex contractu^ in admiralty. 
(8 D. & E. 323 ; 2 Lord Raym. 904; 1 Hag. Ad. 226, and cases 
cited in 12 Wheaton, 622, 623.) 

By agreement of the judges in A. D. 1682, admiralty was not to 
try such cases, if the charter-party was contested. (DuiJap's Adm. 
14; 4 Instit. 135; Hobart, 268.) 

It seems, however, to be doubted by Browne (2 Browne's Civ. and 
Adm. Law, 122, 535), whether the hbellant may not proceed in admi- 
ralty, if he goes to recover freight only, and not a penalty. It is also 
believed, that, in this country, contracts to carry freight between 
different States, or within the same State, if it be on tide- water, or at 
least on the high seas, have sometimes been made the subject-matter 
of libels in acUniralty. (Dunlap's Adm. 487 ; 1 Sumner, 551 ; 3 
Am. Jur. 26 ; 6 Am. Jur. 4 ; King et al. v. Shepherd, 3 Story, 
849, in point ; Gilp. D. C. 524 ; Conkling, Pra. 150 ; De Lovio v. 
Boit, 2 Gall. 448.) I am inclined to the opinion, too, that, at the 
time the constitution of the United States was adopted, and the words 
*' cases of admiralty and maritime " were introduced into it, and juris- 
diction over them was subsequently given in civil proceedings, in the 
act of 1789, to the District Courts, the law in England had in some 
degree become changed in its general principles in respect to jurisdic- 
tion in admiralty over contracts. Their courts had become inclined 
to hold, that the place of performance of a contract, if maritime in its 
subject, rather than the place of its execution, was the true test as to 
its construction and the right under it. This conformed, also, to the 
analogy as to contracts at common law. (See cases in Towne v. 
Smith, 1 Woodbury & Minot, 135.) 

It is not unusual for the place to which the parties look for fulfil- 
ling their duties to be not only different from the place of making the 
contract, but for the parties to regard other laws and other courts, 
applying to the place of performance, as controlling and as having 
jurisdiction over it. (Bank of the United States v, Donally, 8 
Peters, 361 ; Wilcox v. Hunt, 13 Peters, 378 ; Bell et aL v. Bruen, 
1 Howard, 169.) 

Hence, for a century before 1789, Lord Kenyon says, admiralty 
courts had sustained jurisdiction on bottomry bonds, though executed 
upon the land; because, "if the admiralty has jurisdiction over the 
subject-matter, to say that it is necessary for the parties to go upon 
the sea to execute the instrument borders on absurdity." (See Mene- 
tone V, Gibbons, 3 D. & R 267—269 ; 2 Lord Raym. 982 ; 2 H- 
Bl. 164; 4 Cranch, 328; Paine's C. C. 671.) On this principle, 
the admiralty has gradually been assuming junsdiction over claims 
for pilotage on the sea, both the place of performance and the subject- 
matter being there usually maritime. (lO Wheat. 428; 7 Petars, 
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824; 10 Peters, 108; 11 Peters, 175; 1 Mason, C. C. 508.) 
Because, on the general principle just referred to, as to the object of 
the contract, if "it concerned the navigation of the sea," and hence 
was in its nature and character a maritime contract, it was deemed 
within admiralty jurisdiction, though made on land. (Zane v. The 
Brig President, 4 Wash. C. C. 454 ; 4 Mason, C. C. 380 ; The 
Jerusalem, 2 Gall. 191, 465, 448 ; The Sloop Mary, Paine, C. C. 
671 ; Gilp. D. C. 184, 477, 429; 2 Sumner, 1.) 

This is the principle, at the bottom, for recovering seamen's wages 
in admiralty. (Howe v. Nappier, 4 Burr. 1944.) 

Not that the consideration merely was maritime, but that the con- 
tract must be to do something maritime as to pl&ce or subject. 
(Plummer v. Webb, 4 Mason, C. C. 880 ; Berni v. The Janus et al., 
1 Baldw. C. C. 649, 552; " A New Brig," Gilp. D. C. 306.) 
But we have already seen there are several direct precedents in Eng- 
land against sustaining these proceedings in admirdty on the contract, 
such as a charter-party or bill of lading, and strong doubts from some 
high authorities J^nst it in this country. Chancellor Kent seems to 
think a proceeding in admiralty, on a charter-party like this, cannot 
be sustained, except by what he calls " the unsettled doctrine laid 
down in De Lovio t?. feoit." (3 Kent, Comm. 162. See likewise 
Justice Johnson's opinion to the like effect in Ramsey v. Allegro, 12 
Wheat. 622.) 

Looking, then, to the law as held in England in 1789, and not 
considering it to be entirely clear in fevor of sustaining a suit in 
admiralty on a charter-party hke this, and that it is very doubtful 
whether any more settled or enlarged rule on this subject then pre- 
vailed in admiralty here, or has since been deliberatel v and generally 
adopted here, in respect to charter-parties or bills of lading, I do not 
feel satisfied in overruling the objection to our jurisdiction which has 
been made on this ground. 

The further arguments and researches since Waring v. Clarke (5 
How.) tend also, in my view, to repel still more strongly any idea 
that admiralty jurisdiction had become extended here, at the Revolu- 
tion, in cases either of contracts or torts, more broadly than in Eng- 
land. 

But it is not necessary now to go into the new illustrations of this 
' of the 



cited in the elaborate remarks of the counsel for the respondents, or 
discovered by myself, in addition to those quoted in the opinion of the 
minority in Waring et al. v, Clarke, and in The United States v. The 
New Bedford Bridge, 1 Woodbury & Minot. Among mine is the 
declaration by Lord Mansfield himself, December 20th, 1775, that 
the colonies wished " that the admiralty courts should never be made 
to extend there," instead of wishing their powers enlarged (6 Ameri- 
can Archives, 234; Annual Register for 1776, pp. 99, 100); and 
there is likewise the protest of the friends of America, the same year, 
in the House of Lords, that the increase of admiralty power by some 
VOL. n. 14 
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special acts of Parliament was a measure fevored at home rather than 
here, and was not acceptable here, but denounced bj them as an inroad 
on the highly prized trial by jury. (6 American Archives, 226.) 
Among those cited is the conclusive evidence, that in some of the 
colonies here before the Revolution the restrainine statutes of Richard 
II., as to the admiralty, were eo nomvno and expressly adopted, 
instead of not being in force here. (See in South Carolina, 2 Stat- 
utes at Large, 446, in 1712, and in Massachusetts, Dana's Defence of 
New England Charters, 49 — 54 ; in Virginia, " the English Statutes " 
passed before James I, 9 Hening's Statutes, 131, 203; Common- 
wealth V. Games, 2 Virg. Cases, 179, 185 ; in Maryland, 1 Mary- 
land Statutes, Kilty's Report, 223 ; and in Rhode Island, her records 
of a case in 1763, at Providence.) 

But I pass by all these, and much more, because, notwithstanding 
the course of practice here the last half-century in some districts, and 
the inattention and indifference exhibited in many others as to the true 
line of discrimination between the jurisdiction belonging to the com- 
mon law courts and that in admiralty, enough appears to induce me, 
as at present advised, not to rest jurisdiction in admiralty over a 
transaction like this on contract alone. I shall not do it, the more 
especially when a ground less doubtful in my apprehension exists and 
can be reUed on for recovering all the loss, if the damage was caused 
by a tort. 

I have turned my attention to aflcertain whether the facts in this 
case exhibit any wrong committed by the respondents of such a char- 
acter as a tort, and in such a locahty as may render our jurisdiction 
in admiralty clear over it, looking to the principles of admiralty law 
in England, and also in this country, so fer as can now be discovered 
to have existed at the time of our Revolution. 

First, as to this, it is argued, that, in point of &ct, gross negligence 
existed in the transportation of this property. If so, this conduct by 
the respondents or their agents may be sufficient to justify a proceed- 
ing ex delicto for the nonfeasance or misfeasance constituting that 
neglect, and causing the loss of this property, entirely independent of 
the contract or its form, or the risks under it, or the want of notice 
of the great value of the property. Particularly might this be suffi- 
cient, if the injury was caused in a place, and under circumstances, to 
give a court of admiralty undoubted jurisdiction over it as a marine 
tort. 

The question of fact, then, as to neglect here, and the extent of it, 
may properly be investigated next, as in one view of the subject it 
may become highly important and decisive of the right to recover, and 
as it is our duty to settle &cts in an admiralty proceeding, when they 
are material to the merits. 

As before intimated, it is here virtually conceded that the property 
of the plaintiff, while in charge of the respondents as common car- 
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riers on the sea, was entirely lost, by the burning of the boat in which 
it vras transported. 

The first inference from these naked feds would be, that the fire 
was produced by some cause for which the owners were responsible, 
being generally negligence, and that prima facie they were chargea- 
ble. (6 Martin, 681 ; Story on Bailments, §§ 633, 538.) 

Indeed, the common carrier who receives property to transport, and 
does not deliver it, is always held prima facie liable. (Abbott on 
Ship., ch. 3, ^ 3; 1 Ventris, 190; 6 Johns. 169; 8 Johns. 213; 19 
Wendell, 245; Story on Bailments, ^ 533; 3 Kent, Comm. 207, 
216; 3 Story, 349, 356; 5 Bingh. 217, 220; 4 Bingh. 218.) 

If they would have this inference or presumption changed, so as to 
exonerate themselves, it must be done by themselves, and not the 
plaintiflfe, and by proof removing strong doubts; or, in other words, 
turm'ng the scales of evidence in their fevw in this attempt. This 
idea is fortified by the express provision establishing a presumption, by 
the act of Congress, in case of damages by explosions of steam. (5 
Stat, at Large, p. 805, § 13.) 

Independent of this presumption, when we proceed to examine the 
evidence on both sides as to the contested points of fact connected with 
the loss, it is found to be decidedly against the conduct of the respond- 
ents and their agents ; and, so far fix>m weakening the presumption 
against them from the actual loss, it tends with much strength to con- 
firm it. There had, to be sure, been recent repairs, and certificates 
not long before obtained of the good condition of the boat. But, on the 
proof, she does not seem to have b^n in a proper state to guard 
againsf accidents by fire when this loss occurred. Her machinery was 
designed at first to burn wood, and had not long before been changed 
to consume anthracite coal, which created a higher heat. And yet 
there was a neglect fiilly to secure the wooden portions of the boat, 
near and exposed to this higher heat, from the natural and dangerous 
consequences of it. So was there an omission to use fire-brick and 
new sheet-iron for guards, nigh the furnace. On one or two occasions 
shortly before this accident, the pipe had become reddened by the 
intense heat so as to attract particular attention ; and shortly before, 
the boat actually caught fire, it is probable, from some of those causes, 
and yet no new precautions had been adopted. 

In the next place, the act of Congress (5 Stat, at Large, pp. 304, 
305) requires the owners of steamboats **to provide, as a part of the 
necessary furniture, a suction-hose and fire-engine and hose suitable 
to be worked in said boat, in case of fire, and carry the same upon each 
and every voyage in good order." (Sec. 9.) And it imposes also a 
penalty of $500 for not complying with any condition imposed by the 
act (Sec. 2.) 

The spirit of this requisition is aa much violated by not having the 
hose and engine so situated as to be used promptly and eflBciently, as 
by not having them at all, or not having them ** in good order.'' 
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The hose and engine were not kept together, and hence could not 
be used on that fatal night. One was stowed away in one part of the 
boat, and the other elsewhere, so as not to be in a situation to be 
brought promptly into beneficial use. 

Again, it was an imperative provision in the act of Congress before 
referred to (sec. 9), — and the neglect of it was punished by a fine of 
$300, on the owner as well as master, — " that iron rods or chains shall 
be employed and used in the navigating of all steamboats, instead of 
wheel or tiller ropes.'' Yet this was not complied with, and renders 
their conduct, in this respect, not only negligent, but illegal. 

Though, in &ct, this accident may not have proved more fatal than 
otherwise from this neglect, the non-compliance with the provision was 
culpable, and throws the burden of proof on the owners to show it did 
not contribute to the loss. (Waring et al. v. Clarke, 5 Howard, 463.) 
It is true, that Congress, some years after, March 30, 1845, dispensed 
with a pMi; of this provision (5 Stat, at Large, 626), under certain 
other guards. Yet in this case even those other guards were wholly 
omitted. 

Nor does there appear to have been any drilling of the crew pre- 
viously, how to use the engine in an emergency, or any discipline 
adopted, to operate as a watch to prevent fires from occurring, or, after 
breaking out, to extinguish them quickly. Indeed, the captain, on 
this occasion, checked the efforts of some to throw the ignited cotton 
overboard, so as to stop the flames from spreading, by peremptorily 
forbidding it to be done. 

The respondents, to be sure, prove that several buckets were on 
board. But the buckets, except in a single instance, were not rigged 
with heaving-lines, so as to be able to draw up water, and help to 
check promptly any fire which might break out. And in consequence 
of their fewness or bad location, some of the very boxes containing the 
specie of the plaintiff were broken open and emptied, in order to hold 
water. Lastly, when discovered, the ofiicers and crew do not appear 
generally to have made either prompt or active exertions to extinguish 
the fire, or to turn the vessel nearer shore, when this property, and the 
passengers, would be much more likely to be preserved, eventually, 
than by remaining out in the deep parts of the Sound. 

The extent and nature of the liability thus caused are well settled 
at law. The property of the plaintiffs was destroyed by fire, through 
great neglect by the defendants and their agents. Common carriers 
are liable for losses by fire, though guilty of no neglect, unless it hap- 
pen by lightning. (1 D. & E. 27 ; 4 D. & E. 581 ; 3 Kent, Comm. 
217 ; 5 D. & E. 389 ; Gilmore v. Carman, 1 Smedes & Marsh, 279 ; 
King et al. v. Shepherd, 3 Story, Rep. 360; 2 Brown, Civ. and Adm. 
Law, 144 ; 2 Wend. 327 ; 21 Wend. 190.) These respondents were 
common carriers, in the strictest and most proper sense of the law. 
(King et al. v. Shepherd, 3 Story, Rep. 349. See other cases, post.) 

They would, therefore, be liable in the present case without such 



Digitized by 



Google 



ADMIRALTY JURISDICTION. 161 

neglect, if this view of it applied to a recovery on tho ground of a 
tort as well as of a contract. But, as it may not, the next inquiry is 
if the facts disclosed a breach of duty, a culpable neglect, either by the 
officers or owners of the vessel, amounting to a tort, and for which the 
defendants are responsible. 

It is well settled that a captain is bound to exercise a careful super- 
vision over fires and lights in his vessel, ordinarily. (Malynes, 165 ; 
The Patapsco Ins. Co. v. Coulter, 3 Peters, 237, 228, 229; Busk v. 
The Boyal Ex. Ass. Co., 2 Bam. & Aid. 82.) 

He is required in all things to employ due diligence and skill (9 
Wend. 1 ; Rice's R. 162), to act ** with most exact diligence " (1 Esp. 
Ca. 127), or with the utmost care (Story on Bailm. § 327.) But 
how much more so in a steamboat, with fires so increased in number 
and strength, and especially when freighted with very combustible 
materials, like this, — chiefly with cotton! 

His failure to exert himself properly to extinguish any fire amounts 
to barratry. (3 Peters, 228, 234 ; Waters v. Merch. Louisville Ins. 
Co., 11 Peters, 213 ; 10 Peters, 607.) And if the property be 
insured against barratry, the owners may then recover. 

To be sure, in one case, the owners oi a steamboat were exonerated 
fix)m paying for a loss by fire. But it was only under the special pro- 
vision of the local laws, rendering them exempt, if the fire occurred 
*'by accidental or uncontrollable events." (See Civil Code of Lou- 
isiana, 63d article; Hunt v. Morris, 6 Martin, 681.) 

So the written contract for freight, as well as that for insurance, 
sometimes does not cover fire, but specially exempts a loss by it. (3 
Kent, Comm. 201, 207.) 

In such case, there may be no liability for it on the insurance, and 
doubtfully on the charter or bill of ladmg, unless it was caused by 
gross neglect, crctssa negUgentia, But in case of such neglect, lia- 
bility exists even there. (3 Kent, Comm. 217 ; 8 Peters, 238 ; 1 
Taunton, 227.) In this view, the owners seem liable for all damages 
which they or their servants could have prevented by care. (8 Serg. 
& Rawle, 533.) As an illustration of what are meant by such dam- 
ages, they are those which happen, if on land, firom unskilful drivers, 
" from vicious and unmanageable horses, or when occasioned bv over- 
loading the coaches, as these would imply negligence, or want of care." 
(Beckman v. Shouse, 6 Rawle, 183.) 

From the above circumstances, the conclusion is almost irresistible, 
that what constitutes a gross neglect by the respondents and their 
agents, as to the condition of the boat and its equipments, existed here, 
and by the deficiencies and imperfection of them contributed much to 
the loss of this property; and beside this, that want of diligence 
and skill on board, after the fire broke out, as well as want of watch- 
fulness and care to prevent its happening or making much progress, 
was manifest. 

If any collateral circumstance can warrant the exaction of greater 

VOL. II. 14* 
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vigilance than usual, on occasions like these, or render neglects more 
culpable, it was, that the lives of so many passengers were here exposed 
by them, and became their victims. This last consideration is impera- 
tive, in cases of vessels devoted both to freight and passengers, to hold 
the owners and their servants responsible for the exercise of every kind 
of diligence, watchfubiess and skill, which the principles of law may 
warrant. Beside the great amount of property on board on this occa- 
sion, they had in charge from one to two hundred passengers, includ- 
ing helpless children and females, confiding for safety entirely to their 
care and fidelity. All of these, except two or three, were launched 
into eternity, during that frightful night, by deaths the most painful 
and heart-rending. Had proper attention been devoted to the guards 
against fire, such as prudence and duty demanded, or due vigilance 
and energy been exercised to extinguish it early, not only would large 
amounts of property probably have been saved, but the tragic sufier- 
ings and loss of so many human beings averted. 

In view of all this, to relax the legal obligations and duties of those 
who are amply paid for them, or to encourage careless breaches of trusts 
the most sacred, or to favor technical niceties likely to exonerate the 
authors of such a calamity, would be of most evil example over our 
whole sea-board, and hundreds of navigable rivers and vast lakes, where 
the safety of such immense property and Ufe depends chiefly on the 
due attention of the owners and agents of steamboats, and is, unfortu- 
nately, so often sacrificed by the want of it. To relax, also, when 
Congress has made such neglect, when followed by death, a crime, 
and punishable at least as manslaughter, would be unfidthfulness to 
the whole spirit of their legislation, and to the loudest demands of 
public policy. 

Their enactment on this subject is in these words (see statute before 
cited, sec. 12) : — '* That every captain," &c., *'by whose misconduct, 
negligence, or inattention to his or their respective duties, the life or 
lives of anv person on board said vessel may be destroyed, shall be 
deemed guilty of manslaughter," &c. 

Showing, then, as the facts seem to do here, wrongs and gross 
neglect by both the owners and ofBcers of the boat, the next step in 
our inquiries is, whether any principles or precedents exist against 
their being prosecuted in admiralty as a tort, and by a proceeding which 
sounds ex delicto^ and entirely independent of any contract. 

The recovery, in cases Uke this, on the tort, counting on the duty 
of the carrier and its breach by the negligent loss of the property, is 
common, both in this country and abroad, in the courts of common 
law. 

Whether it be redressed there in trespass or case, when suing ex 
delicto^ is immaterial, if, when case is brought, the facts, as here, show 
neglect or consequential damage, rather than those which are direct 
and with force. And if case lies at common law on such a state of 
fiK^ts, there seems to be no reason why a libel in admiralty may not lie 
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for the wrong, "whenever, as here, it vza committed on the sea, and 
clearly within admiralty jurisdiction over torts. For the admiralty is 
governed by like principles and facts, as to what constitutes a tort, as 
prevail in an action at law for damages, and its ingredients are the 
same, whether happening on land or water. But case will lie at law, 
on facts like those here, for reasons obvious and important in the 
present inquiry. Indeed, on such facts the ancient action was gener- 
ally in case, and counted on the duty of the carrier to transport safely 
the property received, and charged him with tortious negligence in not 
doing it. (1 Price, 27 ; 2 Kent, Comm. 599 ; 8 Wend. 158.) 
In such proceedings at common law, the difference was in some 
respects, when es delicto^ more favorable to the owners, as then some 
neglect, or violence, or fraud, or guilt of some kind, must be shown, 
amounting to a breach of public duty by the carrier or his servants. 
(Hinter v. Dibdin et al., 2 Adol. & EU., N. S. 646 ; 2 New R. 454 ; 
2 Chit. R. 4.) While in the action of assumpsit, more modern, but 
by no means exclusive, the promise or contract alone need be shown, 
and a breach of that, though without any direct proof of neglect, as 
carriers are, by their duties, in law, insurers against all losses except 
by the king's enemies and the act of God. (3 Brod. & Bingh. 62, 
63; 19 Wend. 239 ; Forward v. Pittard, 1 D. & E. 27; 1 Esp. Ca. 
36 ; 2 Chit. R. 1 ; Ashmole v. Wainwright, 2 Adol. & Ell, N. S. 663.) 

So it is well settled that these rules of law, and all others as to com- 
mon carriers by land, apply to those by water, and to those boats car- 
rying freight, as this one did. (10 Johns. 1 ; 1 Wils. 281 ; 3 Esp. 
Ca. 127; 2 Wend. 327; 3 Story, 349.) 

What, then, in principle, operates against a recovery ? 

Some would seem to argue that a proceeding ex delicto must be 
trespass, and that case is not one. But when it proceeds, as here, for 
consequential damages, and those caused by gross neglect, and not a 
mere breach of contract, it sounds ex delicto as much as trespass itself 
(1 Chit. PI. 142; 3 East, 693; 2 Saund. 47, 6.) 

The misconduct complained of here amounted to a tort, as much as if 
it had been committed with force. A tort means only a wrong, inde- 
pendent of or as contradistinguished from a mere breach of a con- 
tract The evidence here, in my apprehension, shows both misfeasance 
and nonfeasance, and a consequential loss from them, which it is cus- 
tomary to consider aa tortious. It waa here, to be sure, not a trespass 
vi et armisj and perhaps not a conversion of the property so as to 
justify trover, though all the grounds for the last exist in substance, as 
the plaintiffs have lost their property by means of the conduct of the 
defendants, into whose possession it came, and who have not restored 
it on demand, nor shown any good justification for not doing it. 

It is altogether a mistake, as some seem to argue, that force and a 
direct injury are necessary to sustain proceedings in tort, either at law 
or in admiralty, for damages by common carriers. So little does the 
law regard, in some cases, the distinction between nonfeasance and 
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misfeasance, in creating a tort and giving any peculiar form of action 
for it, that in some instances a nonfeasance is considered as becoming 
misfeasance ; such as a master of a vessel leaving his register behind, 
or his compass, or anchor. (3 Peters 235.) And *' torts of this 
nature," as in the present case, may be committed either by ''non- 
feasance, misfeasance, or malfeasance," and often without force. (4 
D. & E. 484 ; 1 Chit. PI. 151 ; Bouvier's Diet, Tort.) And even 
•where mcda jides is necessary to sustain the proceeding, gross negli- 

fsnce is evidence of it. (4 Adol. & Ell. 876 ; 1 Howard, 71 ; 1 
pence's Eq. Jur. 425 ; Jones on Bailments, 8 ; Story on Bailments, 
$^ 19, 20.) The action in such case is described as " upon tort," 
and arises ex delicto, (2 Kent, Comm. 599.) In most instances of 
gross negligence, misfeasance is involved (2 Cromp. & M. 860) ; as 
a delivery to a wrong person, or carrying to a wrong place, or 
carrying in a wrong mode, or leaving a carriage unwatched or un- 
guarded. (2 Cromp. & M. 360 ; 8 Taunt. 144.) Where case was 
brought for damage by overloading and sinking a boat, it was called an 
action " for a tort," and sustained, though the injury was wholly con- 
sequential. (1 Wils. 281.) 

Again : it has been argued, that if direct force be not a necessary 
ingredient to recover in this form of action, it must in some degree rest 
on the contract which existed here with Hamden, and be restrained by 
its limitations. But the books are full of actions on the case where 
contracts existed, which were brought and which count entirely inde- 
pendent of any contract, they being founded on some public duty 
neglected, to the injury of another, or on some private wrong or mis- 
feasance, without reference to any promise or agreement broken. (12 
East, 89 ; 4 Howard, 146 ; Chit. PI. 156 ; Forward v. Pittard, 1 D.. 
& E. 27; 2 N. Hamp. 291; 2 Kent. Comm. 599; 3 East, 62; 6 
Bam. & Cres. 268 ; 5 Burr. 2825 ; 6 Moore, 141 ; 9 Price, 408 ; 5 
Bam. & Cres. 605 — 609.) Some of the cases cited of this character 
are precisely like this, being for losses by non-delivery of property by 
common carriers, and sued for as torts thus committed. (5 D. & E. 
389.) They go without and beyond the contract entirely. 

Nor is intent to do damage a necessary ingredient to sustain either 
case or trespass. (2 New R. 448.) Though the wrong done is not 
committed by force or design, it is still treated as ex delicto and a tort, 
if it was done either by a clear neglect of duty, by an omission to pro- 
vide safe and well-furnished carriages or vessels, by carelessness in 
guarding against fires and other accidents, by omitting preparations 
and precautions enjoined expressly by law, or by damages consequent 
on the negligent upsetting of carriages, or unsafe and unskilful navi- 
gation of vessels. (See cases of negligent defects in carriages and 
vessels themselves, 2 Kent, Comm. 597, 607 ; 6 Jurist, 4 ; The Re- 
becca, Ware, D. C. 188 ; 10 East, 555 ; 1 Johns. Cas. 134 ; 5 East, 
428. Or in machinery, Camden and Amboy Railroad v. Burke, 13 
Wend. 611, 627 ; 5 East, 428 ; 9 Bingh. 457.) Even if the defect 
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be latent. (3 Kent, Comm. 205. See those of careless attention, The 
Rebecca, Ware, D. C. 188. See those of non-confonnity to legal 
requisitions, as hose and engine here not in good order, Waring et al. 
V, Clarke, 5 Howard. See those consequent on negligent driving, 4 
Barn. & Ores. 223 ; Bretherton r. Wood, 3 Brod. & Bingh. 54.) K 
damage or loss happen by neglect or vrrong of a servant of a common 
carrier, the principal is still liable. (13 Wend. 621 ; Story on Part- 
nership, <§> 489 ; Dean et al. v. John Angus, Bee's Adm. 369, 239 ; 
Story on Bailments, ^ 464 ; 2 Browne, Civ. and Adm. Law, 136.) 
This is necessary to prevent fraud ; if such neglect be not evidence of 
fraud or misfeasance. The owner should be liable for employing those 
negligent. (Story on Agency, <§> 318 and note.) 

There is another important consideration connected with this view 
of the subject, and relieving it entirely from several objections which 
exist to a proceeding founded wholly on a contract rather than a tort. 
It is this : Where the injury is caused by a tort or fraud, no question 
arises as to any special agreement or notice, as with Hamden here, 
not to assume any risk. In short, the agreement, of that kind here, 
does not exonerate, if " malfeasance, misfeasance, or gross negligence,'' 
happens by owners or their servants. (13 Wend. 611 ; 19 Wend. 
234, 251, 261 ; 5 Rawle, 179, 189 ; 2 Crompt. & M. 353 ; 2 Kent, 
Comm. § 40 ; Brooke r. Pickwick, 4 Bingh. 218 ; 3 Brod. & Bingh. 
183.) Because the wrong is then a distinct cause of action from the 
breach of the contract, and the exception in it as to the risk was 
intended to reach any loss not happening through tortious wrong. 
" Even with notice, sta^e-proprietors and carriers of goods would be 
liable for an injury or loss arising from the insuflSciency of coaches, 
harness, or tackling, from the drunkenness, ignorance, or carelessness 
of drivers, from vicious and unmanageable horses, or when occasioned 
by overloading the coaches, and these would imply negligence or want 
of care" (3 Rawle, 184.) It is further settled, in this class of 
cases, that the principle of not being liable for jewels, money, and 
other articles of great value, unless notice was given of it and larger 
freight paid in consequence of it, does not apply. (4 Bingh. 218 ; 
5 Bingh. 223; 2 Crompt. & M. 353.) Because 'here the liabihty is 
not that of an insurer against many accidents and many injuries by 
third persons of the property carried, and which it may be right to 
limit to such values as were known and acted upon in agreeing to 
carry. But it is for the wrong of the carrier himself, or his agents; 
their own misfeasance or nonfeasance, and hence gross neglect, 
renders them responsible for the whole consequential damages, how- 
ever valuable the property thus injured or lost. (2 Barn. & Aid. 
356; 8 Taunt. 174; 4 Binn. 31; 2 Adol. & Ell. 659; 5 Bam. & 
Aid. 341, 350; 16 East, 244, 245.) 

Some think the neglect in such case, so as to be liable for valuables, 
must amount to misfeasance. (2 Adol. & Ell. 659 ; 2 Myl. & 
Craig, 358.) It must be " misfeasance or gross negligence." (2 
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Kent, Comm. 607, note ; 13 Price, 829 ; 12 B. Moore, 447 ; 5 
Bingh. 223—225 ; 8 Mees. & Wels. 443.) By a recent statute in 
England, under William IV., though the carrier has been exonerated 
from the liability and care of valuables, without notice, yet he cannot 
be if gross neglect happens. (2 Adol. & Ell. 646.) 

All this being established at law, what is tiiere to prevent this 
wrong from being deemed a tort, in connection with maritime matters, 
— or, in other words, ** a maritime tort," — and subject to be prose- 
cuted in admiralty ? I am not aware that a marine tort differs from 
any other tort in its nature or incidents, except that it must be com- 
mitted, as this was, on the high seas. (See cases cited in Waring et 
al. V. Clarke, 5 Howard.) These it was held suflScient to consti- 
tute a marine tort, and one actionable in admiralty, if the wrong was 
committed only on tide- water. 

We have already suggested, also, as to the gist of the wrong, that 
gross neglect, the elements and definition of it, are the same on the 
water as on land, and consequential or direct damages by a wrong are 
regarded in the same light on both. The actions of case, as well as 
trespass, at common law, in illustration of this, are numerous, as to 
torts on the water. (See ante.) 

Force, too, is no more necessary to constitute this kind of tort at 
sea than on land, or in admiralty than in a common law court (3 
Story, 349.) That is the gist of this branch of the case. It is true that 
most of the libels in admiralty for torts are for such as were caused 
by force, like assaults and batteries (4 Bob. Adm. 75) ; or for colli- 
sion between ships on the sea, to the injury of person or property (2 
Browne's Civ. and Adm. Law, 110; Dunlap's Adm. 31; Moore, 
89^ ; or for wrongful captures (10 Wheat. 486 ; Bee's Adm. 869 ; 1 
Grail. 315 ; 3 Cranch 408) ; or for carrying off a person in invitum 
(Dunlap's Adm. 53) ; or for any " violent dispossession of property 
on the ocean" (1 Wheat. 257; L'Invincible, 1 Wheat. 238; 3 Dall. 
344.) And though, where trespass is brought at common law, or a 
tort is sued for in admiralty as "a maritime trespass," there must 
usually have been force and an immediate injury (1 Chit. PI. 128 ; 11 
Mass. 137 ; 17 Mass. 246 ; 1 Pick. 66 ; 8 Wend. 274; 3 East. 293 ; 
11 Wheat. 36, argu. ; 4 Rob. Adm. 75), yet it need not be implied 
or proved in trespass on the case at law, or in a libel in admiralty for 
consequential damages to property. Such a libel lies as well for a 
tort to property as to the person, on the sea (2 Browne's Civ. and 
Adm. Law, 109, 202 ; Doug. 594, 613, note ; 4 Rob. Adm. 73— 
76 ; Martin r. Ballard et al, Bee's Adm. 50, 239) ; and for conse- 
quential injury by a tort there, as well as direct injury. (Sloop Car- 
dolero. Bee's Adm. 51, 60; 3 Mason, 242; 4 Mason, 385—388; 2 
Browne's Adm. 108 ; 2 Story, 188 ; 2 Sir Leoline Jenkins, 777.) 
It was even doubted once, whether, for such torts at sea, any remedy 
existed elsewhere than in admiralty. (2 Browne's Civ. and Adm. 
Law, 112.) Indeed, 1 Browne's Civ. and Adm. Law, 397, shows, 
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that, beside rights arising from contract, there were '^ obligations or 
rights arising to the injured party from the torts or wrongs done by 
another." And these were divided into those arising ex delicto and 
those quasi ex delicto ; and the former included " damage " to prop- 
erty, as in this case. It meant injury to property by destroyinff, 
spoiling, or deteriorating it, and implied " faultiness or injustice '' 
(491), but not necessarily force. Either trespass or case sometimes 
lies for a marine tort, even in the collision of v^sels, where at times 
the only force is that of winds and tides, and the efforts of the master 
were to avoid, rather than commit, an injury. (1 Chit. PI. 145 ; 2 
Story, 188 ; 11 Price, 608 ; 8 Car. & Payne, 554.]) Damages by 
insufficient equipments, ropes, &c., must be paid by tne owners of the 
vessel to the merchant, even by the laws of Oleron (art 10). (See 
Laws, 136 ; Laws of Wisby, art. 49.) And nothing is more conse- 
quential, or less with force, than that Idnd of injury. 

Finally, the principles applicable to the definition of the wrong or 
tort being here in &vor of a recoveir in admiralty, and there being 
no precedents in opposition, but some m support of it, the inference is 
strong that this destruction of the property of the plaintiflfe may well 
be regarded and prosecuted in admiralty as a marine tort. 

Though I admit there aro no more cases in point abroad, in 1789, 
for sustaining a suit for a consequential injury by a carrier as a tort, 
than on the contract, in admiralty, yet the principles are most strongly 
in favor of relying on the tort, wiuout any apposing decision, as there 
is to a libel on the contract Beside this, other difficulties are avoided, 
and more ample justice attained, by the libel here for the tort, than 
by one for the contract 

A moment to another objection, — that the libel in this case does 
not contain allegations in proper form to recover damages in admiralty, 
as if for a maritime tort. 

This libel is in several separate articles, rather than in a single 
count. In none of them is any contract specifically set out, though 
in one of them something is referred to as *' contracted." The libel 
avers, that the respondents were common carriers ; that a public duty 
thus devolved on them ; that they received the property on board to 
transport it, and so negligently conducted, it was lost The breach is 
described throughout, not of what had been " contracted " or promised, 
but as a wrong done, or tort, and specifies several misdoings. It is in 
these words : 

** Tet the respondents, their officers, servants, and agents, so carelessly and 
improperly stowed the said gold coin and silver coin, and the engine, furnace, 
machinery, furniture, rigging, and equipments of the said steamboat were so imper^ 
feet and insufficient, and the said respondent^, their officers, servants, and agents, 
so carelessly, improperly, and negligently managed and conducted the said steam- 
boat Lexington, during her said voyage, that by reason of such improper stowage, 
imperfect and insufficient engine, furnace, machinery, furniture, riggm^, and equip- 
ments, and of such careless, improper, and negligent conduct, the said steamboat, 
together with the gold coin and sUver coin to the libellantB belonging, were destroyed 
by fire on the high seas, and wholly lost." 
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Where contract and tort, in the forms of deckration at common law 
in actions of the case, are with diflScultjr discriminated, the general 
test adopted is, if specific breaches are assigned, sounding ex delicto^ 
it is case on the tort. (Jeremy on Carriers, 117.) Here this is done. 

The same technical minuteness is not necessary in a libel as in a 
declaration at common law. (5 Rob. Adm. 322 ; Dunlap, Adm. 438, 
439; Ware, D. C. 51.) Only the essential facts need be alleged, with- 
out regard to particular forms, either in contract or tort. (Hall's 
Prac. 207, 138; Dunlap, Adm. 427.) 

And in the same libel between the same parties, unlike the rule at 
common law, it is held by some that both contract and tort may be 
joined, though it is proper to state them in separate articles in the 
libel, like separate counts. {Semble in 3 Story, R. 349 ; Dunlap, 
Adm. 89.) And in some cases it is clearly better not to unite them. 
(Ware, D. C. 427.) Here, if the libel is considered as but separate 
paragraphs of one article, it is a good one in tort. (Dunlap, Adm. . 
114, 115 ; 4 Mason, C. C. 541.) And if as separate articles, one of 
them is valid in tort. 

The forms of libels for maritime torts include those which caused 
only consequential damages, as well as those which caused direct dam- 
ages. Dunlap, Adm. 49 ; 3 Story, R. 349, one count seems to be 
for the wrong. 

There are cases of this kind merely for improper usage to passen- 
gers, by bad words and neglect ; but no force existed, or was alleged. 
(3 Mason, C. C. 242.) 

Others are libels for seducing or carrying away a minor son of the 
plaintiff to his damage, like the actions on the case at common law. 
• (Plummer v. Webb, 4 Mason, C. C. 380.) Yet they are called, as 
they are in law, " tortious abductions." 

So a libel lies for loss of goods " carelessly and improperly stowed." 
(Ware, D. C. 189.) 

But if the libel here was less formal in tort, the liberality practised 
in admiralty pleadings, recording the substance chiefly, as in the civil 
law, would allow here any necessary amendments. (Dunlap, Adm. 
283; 4 Mason, C. C. 543; 3 Wash. C. C. 484.) Or would allow 
them in the court below, by reversing the judgment, and sending the 
case back, with directions to permit them there. (4 Wheat. 64, 63 ; 
4 Howard, 154; 1 Wheat. 264, 13; 9 Peters, 483.) 

The amount of damages which can be awarded in admiralty, in a 
case like this, has been agitated by some of the court, but was not 
argued at the bar. It is not without diflSculty, but can in a minute or 
two be set right. By the ancient practice in admiralty, in case of 
contracts of freight made by the master, it is true that the owners 
were liable, whether es contractu or ex delicto^ and whether in per- 
sonam or in rem^ for only the value of the vessel, or the capital used 
in that business. (Dunlap, Adm. 31.) And if the vessel was lost, 
the remedy against the owners was entirely lost in admiralty. (Ware, 
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D. C. 188.) Yet it is a conclusive answer, that here, as well as 
abroad, the rule of the civil and common law is to give the whole loss. 
(2 Kent, Comm. 606; 3 Kent, Comm. 217.) And that this rule of 
full damage in a libel in admirallr has been adopted here after much 
consideration. Livingston, Justice, in Paine, C. C. 118, says, that 
** it had long been regarded as a general principle of maritime law " 
to make the owners liable for a tort by the master, and that now the 
whole injury was the measure of damage, without reference to the 
value of the vessel and freight. (See also, Del Col v, Arnold, 3 
Dall. 333 ; The AppoUon, 9 Wheat. 376 ; 3 Story, R. 347 ; 2 Story, 
R. 187.) 

This IS modified by some State laws, under certain circumstances. 
(See The Rebecca and Phebe, Ware, D. C.) And in England, by 53 
Geo. m. ch. 99. 

But even there the owner is still hable beyond the value of the ves- 
sel and freight, if the damage or neglect was "coDMnitted or occa- 
sioned '' with " the feult or privity of such owner." (See Statutes at 
Large of that year ; Phebe, Ware, D. C. 269. See, for this and other 
statutes, 2 Bro. Civ. and Adm. Law, 45, excusing owners if the pilot 
alone is in fault. See 6 Geo. IV. ch. 125, ^ 55 ; 1 Wm. Rob. 46 ; 
1 Dod. Adm. 467.) So the whole injury must be paid now on the 
contract, and the owners cannot escape by abandoning the vessel which 
did the wrong. (2 Bro. Civ. and Adm. Law, 206, note.) 

On principle, also, this is the right rule in admiralty, clearly, where 
the owners themselves at home, and not the master abroad, made the 
contract, or where they were guilty of any neglect in properly ftir- 
nishing the vessel, and not he. (Phebe, Ware, D. C. 269, 203—206.) 

The principle of his binding them only to the extent of the property 
confided to him to act with, or administer on, does not apply to that 
state of facts (Abbott on Ship. 93), but only to his doings abroad. 

The contracts made abroad are usually in his name, as well as by 
him, and not by the owners, and he only to sue or be sued. (Abbott 
on Ship., pt. 2, ch. 2, ^ 5.) 

Li Waring et al. v. Clarke, which was a tort by the master at home, 
in a collision of two boats, the whole amount of the injury was awarded. 
(See also 1 Howard, 23 ; 3 Kent, Comm. 238.) So principle, no 
less than precedent, requires it now, in admiralty as well as common 
law, when the master is usually not a part-owner, but a mere agent 
for the owners, and doing damage, as here, by unskilfulness or neglect, 
and not by wilful misconduct. (Ware, D. C. 208 ; 1 East, 106.) 
For this, surely, those should snfier who selected him respondel supe- 
riorl (1 East, 106 ; Abbott on Ship., pt. 2, ch. 2, 4 9 ; 2 Kent, 
Comm. 218.) 

It is a mistake, likewise, to suppose, as some have, that the rule of 
damage is thus higher in admiralty than at common law, or when 
counting on the tort rather than contract. The only difierence is, that 
in admiralty, if counting on the contract, doubts exist whether a recov- 

VOL. II. 15* 
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ery can be had on the precedents, while, if counting on the tort, no 
doubt exists, the place of the tort being clearly on the sea, and within 
admiralty jurisdiction. Nor do I see any sound reason for not sus- 
taining this case in admiralty, when jurisdiction exists there over the 
subject, because this proceeding is in personam and not in rem, (6 
Am. Jur. 4; 2 Bro. Civ. and Adm. Law, 896; 2 GalL 461, 462; 
Hard. 173.) 

The jurisdiction is one thing, the form of proceeding another ; and 
it is only when the vessel itself is pledged, and no personal liabiUty 
created, so as to lay a foundation for an action at law, that the form 
of proceeding seems to help to give jurisdiction in admiralty, where 
alone the litel in rem in such case can be followed. (3 D. & E. 
269.) 

But even then, I apprehend, the subject-matter must be proper for 
admiralty, or it could not be prosecuted there in rem, because, if the 
subject-matter is a carriage or horse, rather than a ship or its voyage, 
or something maritime, admiralty would get no jurisdiction by the 
thing itself being pledged, or to be proceeded against. (The Fair 
American, 1 Peters, Adra. 87; Duponceau on Jurisdiction, 22, 23.) 

Indeed, the rule in England to this day seems to be adverse to pro- 
ceeding in admiralty at all, even in rem, to recover freight. (Abbott 
on Ship. 170.) King et al. v. Shepherd et al., 3 Story, 319, was 
a libel, in personam, against a common carrier by water, and held 
that the Lability was the same as on land, and an act of God to excuse 
must be immediate, and that the burden of the excuse rests on the 
respondents, and they are not discharged by a wreck, but must attend 
to the property till safe or restored. 

So it has been adjudged by this court to be proper to prosecute in 
admiralty for marine torts, in personam as well as in rem. (Manro 
V. Ahneida, 10 Wheat. 473; The AppoUon, 9 Wheat. 362; Bee, 
Adm. 141; The Cassius, 2 Storv, R. 81; 14 Peters, 99.) See also 
the rules of this court (1845), for admiralty practice, to 14th, 15th, 
16th, and 17th (3 Howard, 7, Preface), and which expressly allow in 
libels for freight proceedings in rem or in personam, and in some 
trespasses to property either mode. 

I concur, therefore, in the judgment of the court, affirmmg the decree 
for full damages, but on the ground of a recovery for the wrong com- 
mitted as a marine tort, rather than on any breach of contract which 
can be prosecuted by these plaintife, and in admiralty. 
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ON ADMIKALTY JURISDICTION * 



It is important to notice in the outset some unusual features in this 
case. The Supreme Court is called upon to try the facts as well as 
the law in it, and to decide them between parties in interest who belong 
to the same State, and as to a transaction which happened, not on the 
high seas, as is usual in torts under admiralty jurisdiction, but two 
hundred miles above the moutli of the Mississippi riyer, within the 
limits of a county, and in the heart of the State of Louisiana. A 
question of jurisdiction, therefore, arises in this, which is very import- 
ant, and must first be disposed of. It involves the trial by jury as to 
trespasses of every kind happening between the ocean and the head of 
tide- waters in all the numerous rivers of the United States, as well as 
the rights of the citizens near them, in such dbputes with their neigh- 
bors, to be tried by their own local tribunals and their own laws, rather 
than be subject to the great inconvenience and expense of coming 
hither, at such a distance, and under a different code, to vindicate their 
just claims. These interesting considerations in the case, and my dif- 
fering in opinion on them from the majority of the court, will, it is 
hoped, prove a suflSdent apology for justifying that difference in some 
detail. 

A great principle at the foundation of our political system applies 
strongly to the present case, and is, that, while supporting all the 
powers clearly granted to the General Government, we ought to for- 
bear interfering with what has been reserved to the States, and, in 
cases of doubt, to follow where that principle leads, unless prevented 
by the overruling authority of high judicial decisicms. So, under the 
influence of kinired considerations, in case of supposed improvements 
or increased convenience by changes of the law, it is an imperative 
duty on us to let them be made by representatives of the people and 
the States, through acts of Congress, rather than by judicial legisla- 
tion. (Paine's C. C. 75.) Starting with these views, then, what is the 
character of the adjudged cases on the &cts here to which they are to 
be applied? 

Those to be found on the subject of torts through the collision of 
vessels are mostly of English origin, coming from a nation which is not 
only the source of much of our own jurisprudence, but entitled by her 
vast commerce to great respect in all matters of maritime usage and 
admiralty law. No principle appears to be better settled there than 

* Dissenting opinion in eaae of Waring et al. v, Clarke. 
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that the court of admiralty has not jurisdiction over torts, whether to 
person or property, unless committed on the high seas, and out of the 
limits of a county. (3 Bl. Com. 106 ; 4 Instit. 134 ; Doug. R. 13 ; 
2 East's Crown Law, 803; Bac. Abr., Courts of Admiralty, A: 5 
Rob. Ad. 345 ; Fitzh. Abr. 192, 416 ; 2 Dod. 83 ; 4 Rob. Ad. 60, 
73 ; 2 Browne's Civ. and Ad. Law, 110, 204; 2 Hag. Ad. 398 ; 3 
D. & E. 315; 3 Hag. Ad. 283, 369 ; 4 Listit. 136 ; Chamberlain et 
al. t\ Chandler, 3 Mason's C. C. 244.) This is not a doctrine which 
has grown up there since the adoption of our constitution, nor one 
obsolete and lost in the mist of antiquity ; but it is laid down in two 
acts of Parliament as early as the fourteenth century, and has been 
adhered to uniformly since, except where modified withjn a few years 
by express statutes. (The Public Opinion, 2 Hag. Ad. 398 ; 6 Dane's 
Abr. 341.) 

The first of these acts, the thirteenth of Richard II., declared that 
the admiralty must "not meddle henceforth of anything done within 
the realm, but only of a thing done upon the sea.'' (3 ILig. Ad. 282 ; 
1 Statutes at Large, 419.) Then, in two years after, to remove any 
doubts as to what was meant by the realm and the sea^ came the 
fifteenth of Richard II., ordering that of " things done within the 
bodies of counties by land or water, the admirals shall have no cog- 
nizance, but they shall be tried by the law of the land." (2 Picker- 
ing's Statutes, 841.) This gave to the common law courts there, and 
forbade to the admiralty, the trial of all collisions between vessels when 
not on the high seas, and not out of the body of a county, though on 
waters navigable and salt, and where strong tides ebbed and flowed. 
(2 Hag. Ad. 398 ; Selden on Dominion of the Sea, B. 2, ch. 14.) 
And it did this originally, and continued to do it, not only down to the 
eighteenth century, but to our Revolution, and long since ; because it 
was necessary to secure the highly-prized trial by jury, rather than by 
a single judge, for everything happening where a jury could be had 
from the vicinage of the occurrence within a county, and because it 
secured a decision on their rights by the highly-prized common law, 
inherited from their fathers, and with which they were familiar, rather 
than by the civil law or any other foreign code, attempted to be forced 
upon the commons and barons by Norman conquerors or their parti- 
sans. 

Among the cases in point as to this, both long before and since our 
Revolution, one of them f Velthasen r. Ormsley, 3 D. & E. 315) 
happened in A. D. 1789, the very year the constitution was adopted. 
(See also Violet v. Blague, Cro. Jac. 514 ; 2 Hag. Ad. 398 ; 4 Instit. 
134 — 148 ; 6 Dane's Abr. 341, Prohibition.) And one of the most 
strenuous advocates for admiralty jurisdiction in Great Britain admits, 
that for damages done by the collision of ships, ** if done at sea, 
remedy can be had in the admiralty, but not if it happen within the 
body of a county." (2 Browne's Civ. and Ad. Law, 111.) 

Since then, on his complaint, an express statute has been passed 
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(1 wid 2 George IV., ch. 75, $ 32), that any damage done by a 
foreign ship, " in any harbor, port, river, or creeK," may be prosecuted 
either in admiralty or conmion law courts. (The Christiana, 2 Hag. 
Ad. 184 ; 38 British Statutes, ch. 274.) And, later still, a like change 
is considered by some to be made concerning injuries by domestic 
ships, under the 4 and 5 Victoria, ch. 45. (See it in the Statutes at 
Large.) But till these statutes, not a case of this kind can probably 
be found sustained in admiralty, even on the river Thames, at any 
place within the body of a county, though yearly covered with a large 

S>rtion of the navigation of the world. (See cases before cited, and 1 
od. Ad. 468; 1 Wm. Rob. 47, 131, 182, 316, 371, 891, 474; 
Curtis' Admiralty, tit. Collision.) 

Nor is this a peculiarity in the admiralty system of that country 
confined to torts alone, lout the same rule prevails as to crimes, and 
has always been adhered to, with a single exception, originally made 
in the statute itself of Richard, as to murder and mayhem committed 
in great vessels in the great rivers below the first bridges. (Com. 
Dig. Admiralty^ E, 5, note; Hale's History of Common Law, 35; 3 
Rob. Ad. 336 ; 4 Inst. 148 ; 1 Hawk. P. C, ch. 37, § 36; Palmer's 
Practice in House of Lords, 371, note.) 

The next inquiry is, if this distinction, confining the jurisdiction in 
admiralty over torts to such as happen (m die high seas without the 
limits of a county, rested on such important principles as to be adopted 
in this country 1 Some seem disposed to believe it of so little con- 
sequence as hardly to have been worth attention. But this is a great 
mistake. The controversy was not in England, and is not here, a 
mere struggle between salt and firesh water, — sea and lake, — tide and 
ordinary current, — within a county and without, — as a technical 
matter only. 

But there are imbedded beneath the surfece three great questions 
of principle in connection with these topics, which possess the gravest 
constitutional character. And they can hardly be regarded as of little 
consequence here, and assuredly not less than they possessed abroad, 
when they involve, (1.) the abolition of the trial by jury over large 
tracts of country, (2.) the substituti<Hi there of the civil law and its 
forms for the common law and statutes of the States, (3.) and the 
encroewshment widely on the jurisdiction of the tribunals of the State 
over disputes happening there between its own citizens. 

Without intendmg to enter with any minuteness into the origin and 
history of admiralty jurisdiction abroad, it will be suflScient, in order 
to illustrate the vital importance of this question of locality, to say 
that the trial by jury and the common law, so ardently adhered to by 
the Anglo-Saxons, was soon encroached on after the Conquest by the 
Norman admirals claiming jurisdiction over certain maritime matters, 
not only on the ocean, and trying them without a jury, and on prin- 
ciples of their fevorite civil law, but on the waters within the body of 
a county, and where a jury could easily be summoned, and where the 
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principles of the common law had ever in England been accnstomed 
to prevail. A struggle, therefore, of course, soon sprung up in respect 
to this, as their monarchs had begun to organize an admirars court 
within a century after the Conquest, but without any act of Parlia- 
ment now found to vindicate it. (See the Statutes at Large, and 3 
Reeves' History of the English Law, 197.) And laying down some 
regulations as to its powers by ordinances, as at Hastings, under 
Edward the First, but not by any acts of Parliament consulting the 
wishes of the barons and the commons. Whether this was constitu- 
tional or not, it was sufficient to make them look on the admiralty as 
a foreign and odious interloper. Beeves says (3 Reeves' Hist, of 
English Law, 137), — **The office of admiral is considered by the 
French as a piece of state invented by them." And whether it was 
imported thence by the conquerors, or originated with the Rhodians, 
or Romans, or Saracens, rather than the French or English, its prin- 
ciples seem to have been transplanted to western Europe from the 
Mediterranean, the cradle of commerce for all but the Asiatic world ; 
and it was regarded by the commons and barons of England aa an 
intruder into that realm, and without the sanction of Parliament 

In the course of a few years, that same sturdy spirit, which in 
Magna Charta was unwilUng to let the laws of England be changed 
for a foreign code, proceeded, by the 13th and 15th of Richard EE., to 
denounce and forbid the encroachments of the admirals, and their 
new forms and code of the civil Hw, into the bodies of counties and the 
local business of the realm. It produced those two memorable acts of 
Parliament, never since departed from in torts or crimes except under 
express statutes, and fixing the limit of jurisdiction for them at the 
line between the counties and the high seas. And they have ever 
since retained it there, except as above named, from the highest prin- 
ciples of safety to the common law, English liberties, and the inesti- 
mable trial by jury, — principles surely no less dear in a republic than 
a monarchy. 

If the power of the admiral was permitted to act beyond that line, 
it was manifestly without the apology which existed thus far on the 
ocean, of there being no jury to be called from the vicinage to try the 
case. (Prynne's Animadversions, 92, 93 ; Fitzh. Abr. 192, 216.) 
And if the act, by an alias and a fiction, was alleged to be done in the 
county, when, in fact, it happened at a distance, on the seas, the jury 
would be less useful, not in truth residing near the place of the occur- 
rence, not acquainted with the parties or witnesses, and the case itself 
not being one happening where the common law usually operated, and 
with which the people and the judges were fiuniUar. 

This last circumstance furnished another reason why the admiralty 
court was allowed there, and should be here, to continue to exercise 
some jurisdiction, beside their military and naval power, over the con- 
duct of seamen and the business of navigation when foreign. Because 
such matters were connected with the ocean, with foreign intercourse, 
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foreign laws, and foreign people, and it was desirable to have the law 
as to them uniform, and administered by those possessing some practi- 
cal acquaintance with such subjects; they being, in short, matters 
extra-territorial, international, and peculiar in some degree to the great 
highway of nations. It is when thus confined to that great highway 
and its concerns, that admiralty law deserves the just tribute some- 
times paid to it of expansive wisdom and elevated equity.* Then only 
there is an excellence in such regulations as to navigation over those 
for rights and duties on land ; the last being often more for a single 
people, and their limited territory, while the former are on most mat- 
ters more expanded, more libeiil, — the gathered wisdom of and for 
all maritime ages and nations. They are also what has been approved 
by all, rather than a few, and for the territory of all in common. And 
hence that beautiful tribute paid to them by Antoninus, and just as 
beautiful, that he was "lord of the world, but Law the lord of the 
sea.^' (2 Browne's Civ. and Ad. Law, 88.) 

The sea being common to all nations, its police and the rights and 
duties on it should be governed mainly by one code, known to all, 
and worthy to be respected and enforced by all. This, it will be seen, 
indicates in letters of strong light the very line of boundary which we 
have been attempting to draw, on grounds of deep principle, here as 
well as in England. It is the line between State territory and State 
laws on the one hand, and the ocean, the territory of all nations, and 
the laws of all nations, the admiralty and sea laws of all nations, on 
the other hand, leaving with those, for instance, residing within local 
jurisdictions, and doing business there, the local laws and local tribu- 
nals, but with those whose home and business are on the ocean, the 
forms and laws and tribunals which are more familiar to them. This 
line being thus a certain and fixed one, and resting on sound princi- 
ples, has in England withstood the shock of ages. It is true, that 
some modifications have been recently made there, but only by express 
statutes, and carefully guarded so as not to innovate on the common 
law and the trial by jury. That this line of distinction was, in fact, 
appreciated quite as highly here as in England, is shown by various 
circumstances that need not be repeated; but, among them were sol- 
emn resolutions of the old Congress against acts concerning trade and 
revenue, extending the power of admiralty courts beyond their ancient 
limits, and thus taking away the trial by jury. (1 Journal, 19*, 20.) 
And as a striking evidence of the dangerous importance attached to 
this outrage, it was remarked in the convention of North Carolina, that 
*'the Stamp Act and the taking away of the trial by jury, were the 
principal causes of resistance to Great Britain." (4 Elliott's Deb. 
157.) Indeed, this same jealousy of the civil law, and its mode of 
proceeding without a jury, led, in the first legislation by Congress, to 

♦And the vice-admiral is hence qaaintly called " the justice of the peace for the 
sea," by Sir Leoline Jenkins; but who ever supposed him the justice of the peace 
two hundred miles inward from the sea ? 



Digitized by 



Google 



176 ADMIRALTY JURISDICTION. 

forbid going into chancery at all, if relief at law is as ample and appro- 
priate. (S^ sixteenth section of Judiciary Act, 1 Statutes at liu-ge, 
83.) So as to admiralty, a statute of Pennsylvania, passed during 
the Revolution, allowed it only in cases **not cognizable at common 
law." (1 Dall. 106.) And our fathers never could have meant, 
that parties, for matters happening within a county or State, should be 
dragged into admiralty any more than equity, if as fall a remedy, and 
of as good a kind, existca in courts of law, where they could enjoy 
their favorite code and mode of trial (1 Bald. C. C. 405.) This 
would leave much to admiralty still, as well as to equity, and more 
especiaUy in the former, by proceedings in retn. And when it became 
convenient to vest additional power in the same court, or power over a 
wider range of territory, as it might in the progress of society and 
business, it could be done here by express statute, as it has been in 
respect to the lakes, under the power to regulate commerce, and 
allowing a trial by jury if desired. 

In short, instead of less, much additional importance should be 
attached to this line of distinction here, beyond what exists in Eng- 
land ; because it involves here not only all the important consequences 
it does there, but some which are new and peculiar. Instead of being, 
as it once was there, a contest between courts of one and the same gov- 
ernment, it may become here a struggle for jurisdiction between courts 
of the States and courts of the United States, always delicate, and 
frequently endangering the harmony of our political system. And 
while the result there, in &vor of the admiralty, wouM cause no addi- 
tional inconvenience and expense, as all the courts sit in one city, such 
a result here compels the parties to travel beyond their own counties 
or States, and in case of appeal to come hither, a distance sometimes 
of a thousand or fifteen hundred miles. 

Admitting, then, as we must, that the doctrine I have laid down as 
to torts was the established law in England at our Revolution, and 
was not a mere technical doctrine, but rested on great principles, dear 
to the subject and his rights and liberties, should it not be considered 
as the guide here, except where altered, if at all, by our colonial laws 
or constitutions, or acts of Congress, or analogies which are binding, 
or something in it entirely unsuitable to our condition ? The best 
authorities require that it should be. (1 Peters' Ad. 116, 236, note ; 
1 Peters' C. C. 104, 111, 114; 1 Paine's C. C. Ill; 2 GaU. 398, 
471 ; 8 Mason, 27 ; Bemis v. The Janus et al., 1 Baldwm's C. C. 
545; 12 Wheat, 638; 1 Kent's Com. 377; 4 Dall. 429; 4 Wash. 
C. C. 213.) Yet this is contested in the present case. 

Some argue that the constitution, by extending the judicial power 
to '^ all cases of admiralty and maritime jurisdiction," meant cases dif- 
ferent from those recognized in England as belonging to the admiralty 
at the Revolution, or those as modified by ourselves when colonies. 
These jurists stand prominent, and their views seem to-day adopted 
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by a portion of this court. (See the argument in De Lovio v. Boit, 
2 Gall. 898.) 

The authorities which I have cited against this position seem to me 
overwhelming in number and strength ; and some of them come from 
those either engaged in making the constitution, or in construing it in 
the earliest stages of its operation. Let me ask, What books had we 
for admiralty law, then, as well as common law, — both referred to in 
the constitution, — but almost exclusively English ones 7 What had 
the profession here been educated to administer, — English or French 
admiralty ? Surely the former. The judges here were Enghsh, the 
colonies English, and appeals, in all cases on the instance side of the 
court, lay to the English admiraltv at home. 

What " cases of admiralty," then, were most likely to be in the 
minds of those who incorporated those words into the constitution ? — 
cases in the Engh'sh reports, or those in Spain, or Turkey? — cases 
living and daily cited and practised on both in England and here, or 
those in foreign and dead languages, found in the assizes of Jerusalem 
near the time of the Crusades? 

It is inferred by some, from 6 Dane's Abr. 852, 858, that cases in 
admiralty are to be ascertained, not by English law at the Revolu- 
tion, but by principles of " general law." And Judge Washington 
held, it is said, we niust go the general maritime law of the world, and 
not to England alone. (Dain et al. v. Sloop Severn, 4 Hazard's 
Penn. Reg. 248, in 1828.) But the whole tenor of Mr. Dane's quo- 
tations and reasons, in respect to admiralty jurisdiction, is to place it 
on the Enghsh basis ; and Judge Washington, in several instances, 
took it for his guide, and commended it as the legal guide. In the 
United States v. Gill, 4 Dall. 429, he says: — "But still the question 
I'ecurs, Is this a case of admiralty and maritime jurisdiction within the 
meam'ng of the constitution ? The words of the constitution must be 
taken to refer to the admiralty and maritime jurisdiction of England, 
from whose code and practice we derived our systems of jurisprudence, 
and, generally speaking, obtain the best glossary." (See also 4 Wash. 
456, 457.) 

Neither of these eminent jurists was ever likely to go to the laws 
of continental Europe as guides, unless in cases not well settled either 
here or in England ; and then, as in the common law courts and in 
chancery, they might probably search all enlightened systems of juris- 
prudence for suggestions and principles to aid. Chancellor Kent, also, 
with his accustomed modesty, yet with clearness, supporting a like 
doctrine with that just quoted from Judge Washington, observes, — 
" But I apprehend it may fairly be doubted, whether the constitution 
of the United States meant, by admiralty and maritime jurisdiction, 
anything more than that jurisdiction which was settled and in practice 
in this country under the English jurisprudence when the constitution 
was made." (1 Kent's Com. 877.) Another strong proof that this 
was the opinion prevailing here at that time is, that a court of admi- 
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ralty was established in Virginia, in 1779, under the reoommendation 
of Congress to all the States to make prize courts ; and, b j the act of 
Assembly, it is expressly provided that they are to be *' goyemed in 
their proceedings and decisions by the regulations of the Congress of 
the United States of America, by the acts of the General A^mUy, 
by the laws of Oleron, and the Bhodian and Imperial laws, so far as 
they have been heretofore observed in the English courts of admiralty, 
ana by the laws of nature and nations." (10 Hening's Stat. 98.) 
They thus, after our own laws, State and national, made England the 
guide. 

It is said by others, appealing to feelings of national pride, that we 
are to look to our own constitution and laws, and not to England, for 
a guide. So we do look to our own laws aiui constitution first, and 
when they are silent, go elsewhere. But what are our own laws and 
constitution, unless those in England before our Revolution, except so 
far as altered here, either before, or then, or since, and except such in 
England then as were not applicable to our condition and form of 
government? This was the guide adopted by this court in its practice 
as early as August 8th, 1791 (1 Howard, 24) ; and as late as Janu- 
ary, 1842, it treated the practice in England as the rule in equity, 
wnere not otherwise directed; and in Graines et al. v. Relf et al., 15 
Peters, 9, it decided that when our own " rulep do not apply, the 
practice of the Circuit and District Courts must be regulated by the 
practice of the court of chancery in England." (See, also, Vattier v. 
Hinde, 7 Peters, 274.) And most of its fonns and rules in admiralty 
have been adopted in our District and Circuit Courts. (See Rule 
XC, in 1 How. 66, Pref ) And this court has again and again dis- 
posed of important admiiulty questions, looking to England alone, 
rather than the Continent, as a guide, when they diflfered. 

Thus the Continental law would carry admiralty jurisdiction ovar 
all navigable streams. Yet this court has deliberately refused to do 
it, in The Thomas Jefferson, 10 Wheat. 428. Had it not so refused, 
in repeated instances, there would have been no necessity for the 
recent act of Congress as to the lakes and their tributaries. So, the 
civil law gives a lien for repeira of dwneBtio ships; but this court has 
not felt justified in doing it wiUiout a statute, because not done in 
England. (7 Peters, 324.) And in Hobart v. Drogan et al, 10 
Petera, 122, this court felt bound to follow the English decisions as 
to salvage, though in some respects harsh. (See, also, 3 Howard, 
568.) 

So, when the constitution and the acts of Congress speak, as they 
do in several instances, of the ** common law," do they not mean the 
English common law? This court so decided in Robinson v. Camp- 
bell, 3 Wheat 223, adhering, it is said, " to the principles of common 
law and equity, as distinguished and defined in that country, fix)m 
which we derive our knowledge of those principles." Why not, then, 
mean the English admiralty law when they speak of '^ cases of admi'- 
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raJty and maritime jurisdiction " ? They of course must, by all analo- 
gous decisions and by established usage, as well as by the opinions of 
eminent jurists. The Engb'sh decisions furnish, also, the most natu- 
ral, appropriate, uniform, and well-known principles, both for action 
and judicial decision. 

It would, be extraordinary, indeed, for this court to undertake to 
exercise a legislative power as to tins point, and without warrant to 
search the world over and select, for the trial of private rights, any 
law they may prefer. On the contrary, its duty rather is to declare 
the law which has already become ours, which we inherited from our 
ancestors or have enact^ ourselves, and which is not vagrant and 
uncertain, but to be found in our own judicial history and institutions, 
our own constitution, acts of Congress, and binding precedents. Con- 
gress also might, in many instances, perhaps, make the law better than 
it is, and mould it so as to meet new exigencies in society, and suit 
different stages of business and civilization ; and, by new laws as to 
navigable waters, judicial tribunals, and various other matters, is 
yearly doing this. But does this court possess that legislative power 1 
And if Congress chooses to give additional jurisdiction to the District 
Court on the lakes, or tide-waters, or navigable streams between 
them, and allow jury trials when desired, under its power to regulate 
commerce and collect a revenue, will this not answer every valuable 
purpose, and supply any new want or fancied improvement in a more 
satis&ctory and more constitutional manner than for courts to do it 
without consulting Congress? 

That Congress possess the power to do this cannot be plausibly 
questioned. The late law as to jurisdiction over the lakes, which is 
given to the District Court, but not as an admiralty case under the 
constitution, and with a jury when desired, is a strong illustration of 
l^islative opinion being the way we contend. 

Any expansion or enlargement can be thus made, and, by withdraw- 
ing in part the jurisdiction now conferred on the District Courts in 
any matters in admiralty, Congress can also abridge the exercise of it 
as experience juad time may show to be wise. For this reason, wo 
are unable to see the force of the argument just offered by four mem- 
bers of this court, that if the English admiralty law was referred to 
in the expression of "all cases of admiralty and maritime jurisdiction,*' 
no change in it could be made, without being at the trouble and 
expense of altering the constitution. 

But, in further answer to this, let me ask if the constitution, as 
they contend, was meant to include cases in admiralty as <hi the con- 
tinent of Europe rather than in England, could the law as to them be 
more easily altered than if it was only the law of England? And 
would it not take the interpretation of the admiralty law as much 
from the courts in one case as in the other? 

It is conceded, next, that legislation has, in some respects, in Eng- 
land, since 1789, changed and improved her admiralty proceedings ; 
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but this only furnishes additional evidence that the law was different 
when our constitution was framed, and that these changes, when use- 
ful and made at all, should be made by legislation and not by judicial 
construction, and they can rightfully have no force here till so made. 
(United States v, Paul, 6 Peters, 141.) The difference, too, between 
a change by Congress and by this court alone is, furthermore, that 
the former, when making it, can and doubtless will allow a trial by 
jury, while we are unable to do this, if we make the change by con- 
struing the case to be one legitimately of admiralty jurisdiction. 

Finally, then, the law, as it existed in England at the time of the 
Revolution, as to admiralty jurisdiction over torts, is the only certain 
and safe guide, unless it has been clearly changed in this respect, 
either by tibe constitution, or acts of Congress, or some colonial author- 
ity. We have already seen that the constitution has not used words 
which are fairly open to the idea that any such change was intended. 
Nor has it made any alteration in terms as to torts. And no act of 
Congress has introduced any change in respect to torts, having in this 
respect merely conferred on the District Courts cognizance of "all 
civil cases" in admiralty, without in a single instance defining what 
shall be such cases in connection with t^rt^.. The next inquiry, then, 
is, whether the colonies changed thelaw'i^ to the locality of torts, and 
exercised jurisdiction over them iiii4mmdty, though committed within 
a county, and not on the highfaea*;.:.;: - ^ 

I am compelled to wo into these details iloore than would otherwise 
be done, considering uieir tediousness, on account of the great reliance 
on them in one of the opinions just read. : ; Bi order to operate on the 
point under consideration, it will be seen that any colonial change 
must have been so clear and universal as to have been referred to in 
the constitution and the act of Congress of 1789, and to be the mean- 
ing intended by their makers to be embraced in the expression of 
"cases of admiralty and maritime, jurisdiction," rather than the 
meaning that had usually been attach^ to them by the English lan- 
guage and the judicial tribunals of England, for centuries. And this 
change, likewise, must have been clearly meant to be referred to and 
adopted, notwithstanding its great encroachment in torts on the boasted 
trial by jury, and which encroachment they were denouncing as 
tyranny in other cases, juad notwithstanding its natural consequences 
would be new colhsions with the powers of the State tribunals, which 
they were most anxious to avoid. I have searched in vain to find acts 
of assembly in any of the thirteen colonies, before 1776, making such 
a change, much less in a majority or all of them. Nor can I find 
any such judicial decisions by vice-admiralty courts in any of them, 
much less in all. Nor is it pretended that any acts of Parliament or 
judgments in the courts in England had prescribed a different rule in 
torts for the colonies from what prevailed at home. 

It would be difficult, then, to show that a law had become changed 
in any free country, except by evidence contained in its legislation, or 
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consfitations, or judicial decisions. But gome persons, and among 
them a portion of this bench, have referred to commissions of office 
to vice-admirals as evidence of a change here ; and some, it is feared, 
have been misled by them. (1 Kent's Com. 867, note; 2 Gall. 
373.) 

These commissiwis, in the largest view, only indicated what might 
be done, not what was sfitmlly afterwards done under them. In the 
next place, all must see, on reflection, that a commission issued by the 
king could not repeal or alter the established laws of the land. 

Beside the forms of some of these commissiops, referred to in De 
Lovio V, Boit (2 GWl. 898), an entire oopy of one of them is in Stokes, 
and another in Duponceau on Jurisdiction, p. 168, and in Woodcock's 
Laws of the British Colonies, p. 66. It will be seen that they are 
much alike, and though there are expressions in them broad enough 
to cover all *' fresh waters " and " rivers,'' and even " banks of any 
of the same" (Woodcock, 69), yet tide-waters are never named as 
the limit of jurisdiction ; and, over and paramount to the whole, the 
judge is required to keep and cause to be executed there *^ the rights, 
statutes, laws, ordinances, and customs, anciently observed." Where 
anciently observed? In England, of course; and liius, of course, 
were to comply with the English statutes and decisions as to admiralty 
matters. 

This limitation is inserted several times, from abundant caution, in 
the commission in Woodcock, 66, 67, 69. 

But, beside these conflicting features in difikrent parts of them, the 
commissiwis of vice-admirals here seem, in most respects, copies of 
mere forms of ancient date in England (Woodcock's Brit. Col. 123), 
and, of course, were never intended to be used in the colonies as alter- 
ations of the laws, and were, as all know, void and obsolete in Eng- 
land when differing from positive statutes. So virtually it was held in 
the colonies themselves. (The Little Joe, Stewart's Ad. R 405 ; and 
The Apollo, 1 Ha^. Ad. 312 ; Woodcock's Laws and Const, of the 
Colonies, 123.) These commissions, also, if they prove anything here 
actually done different from the laws in England, except what was 
made different by express statute, as to matters connected with breaches 
of the laws of revenue and trade, and not as to torts, prove quite too 
much, as they go above tide-water, and even on the land. 

But it is not believed that they led to any practices under them 
here different from the laws at home in respect to torts. None can 
now be found stated, either in reports of cases or contemporaneous 
history. Probably in the colonies the same rules as at home prevailed 
on this, for another reason ; because no statute was passed as to torts 
here, and appeals to the admiralty at home existed, on the instance 
side of the court, till a recent change, so as to preserve uniformity in 
the colonies and at home. (Bains v. The James Baldw. 649 ; Wood- 
cock, 242/) A case of one of those appeals is reported in 2 Rob. 
248, 249, The Fabius. There the enlarged powers conferred on yice- 
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admiralty courts by the 6 and 7 of William III., as to seizures and 
prosecutions for breaches of the laws of trade and revenue, are not, 
as I understand the case, considered admiralty powers, and we all 
know they were not so per se or propria vigore. A looser practice 
in the colonies, but no difference of principle, except under sta^te, 
appears to have been tolerated. (Woodcock's Laws, &c., 273.) 

In accordance with this. Tucker, in his Appendix to Part I. of 1 
Black. Com. 432, after a careful examination of charters and other 
documents, comes to the conclusion, that the laws at home before emi- 
gration, both statute and common law, so far as applicable to the 
condition of the colonies, and in favor of life, liberty, and property of 
the subject, " remained in full force therein until repealed, altered, or 
amended by the legislative authority of the colonies respectively, or 
by the constitutional acts of the same when they became sovereign 
and independent States." (See, also, to this effect, Montgomery r. 
Henry, 1 Dall. 49 ; 1 Chalmers' Op. 195 ; Woodcock, 156.) Bat 
what seems to settle this inquiry is the treatise of a colonial judge, 
giving some data on this very subject, and of course well informed 
on the subject. Stoke's View of Constitution of British Colonies (p. 
270) contains an account of the admiralty jurisdiction in the colonies 
before the Revolution. 

Two things are clearly to be inferred from him : — 1st. That 
admiralty and maritime cases extended only to matters '* arising on 
the high seas j" and, 2d. That the practice and rules of decision in 
admiralty were the same here as in England. 

Thus, in chapter 13, page 271, he says : — "In the first place, as 
to the jurisdiction exercised in the court of vice-admiralty in the 
colonies, in deciding all maritime causes, or causes arising on the high 
seas, I have only to observe, that it proceeds in the same manner that 
the High Court of Admiralty in England does." "The only book 
that I have met with, which treats of the practice of the High Court 
of Admiralty in Endand, is Clarke's Praxis Admiralitatis, and this 
is the book used by the practitioners in the colonies."* 

In connection with this, all the admiralty reports we have of cases 
before the Revolution, and of cases between 1776 and 1789, seem to 
corroborate the same view, mi are worth more to show the actual 
jurisdiction here than hundreds of old commissions containing obsolete 
powers never enforced. There is a manuscript volume of Auch- 
muty's decisions made in the vice-admiralty court in Massachusetts, 
about 1740. (See Curtis' Merchant Seamen, 348, notd".) It will 

* Woodcock on tbe British Colonies is equally explicit, that the Tice-admiralty 
courts in the colonies were called so because in fact subordinate to the admiralty at 
home, and with like jurisdiction, except where altered by positive statute. Thus, 
speaking of *• the jurisdiction of the admiralty over subjects of maritime contract," 
he says, — ** With respect to this authority it may be only necessary to obserre, that 
in such matters the admiralty court in the colonies holds plea agreeably to the course 
of the same court in England.*' (p. 272.) 
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be difficult to find in them, even in one colony, much more in the 
thirteen, clear evidence of any change here, before the Revolution, in 
respect to the law concerning the locality of torts. 

The very first case, of Quitteville v. Woodbury, April 15, 1740, is 
a libel for a trespass. But it is carefully averred to have taken place 
" at the Bay of Honduras, upon the open sea, on board the ship 
King George." 

No other case of tort is printed ; and on a careful examination of what 
has not been printed, no case is found varying the principle. There is 
one for conversion of a vessel and cargo, July 30th, 1742, tried before 
George Cradock, deputy judge in admiralty, Farrington r. Dennis. 
But the conversion happened on the high seas, or what in those days 
was often termed the " deep sea,'^ So a decision in the State of 
Delaware, in 1788, reported in the Introduction to 4 Dall. 2 (last 
edit.) ; the judge seems to concede it to be law in that colony, that all 
cases, except prize ones, must happen **on the high seas," in order to 
give the admiralty jurisdiction over them. 

So a few cases before the adoption of the constitution are reported in 
Bee's Admiralty Decisions, though they are mostly on contracts. 
But they all make a merit of conforming to the course in the English 
admiralty, rather than exhibiting departures from and enlargements 
of its jurisdiction. See one in A. D. 1781, Bee's Adm, 425, and 
another in the same year (p. 419), and another in 1785 (p. 369). 
But the most decisive of all is a case in A. D, 1780, in the High 
Court of Appeals in Pennsylvania, Montgomery v, Henry et al., 1 
Dall. 49. 

It was a proceeding in admiralty, regarded by some as sounding in 
tort, and by some in contract ; but as to the line of jurisdiction, this 
having happened, as averred, on the river Delaware, the court say, 
through Reed, their president, — " But it appears to us, that from the 
loth and I5th Richard II., the admiralty has had jurisdiction on all 
waters out of the body of the county. There has been great debate as 
to what is meant by high seas. A road, haven, or even river, not 
within the body of the county, is high sea in the idea of civilians. 
Therefore, if the river Delaware is out of the body of anv county, we 
think it clear that it is within the admiralty jurisdiction. " 

In short, as to this matter, the first principles of Enghsh jurispru- 
dence, as applicable to her colonies, show that there could be no differ- 
ence here on a matter of this kind, unless authorized by express statute 
at home, extending to the colonies, or by acts of assembly here, 
expressly sanctioned at home. 

Blackstone says, — " For it hath been held, that if an uninhabited 
country be discovered and planted by English subjects, all the English 
laws then in being, which are the birthright of every subject, are 
immediately there in force." (1 Bl. Com. 108 ; 2 P. Wms. 75.) 
Exceptions, of course, exist as to matters not applicable to their condi- 
tion, but none of them reach this case, and require consideration. 
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Were not we then British colonies, and beginning here in an unin- 
habited country, or, what is equivalent, tenanted by a people not hav- 
ing any civilized laws'? Why, then, were not the principles of 
English admiralty law in force here in the vice-adminJty courts, as 
much as the English common law in other courts, — and which has 
been declared by this tribunal to have been the basis of the jurispru- 
dence of all the States in 1789 ? (3 Peters, 444.) Indeed, any 
laws in the plantations contrary to or rcfpugnant to English laws were 
held to be void, if not allowed by Parliament at home. (3 Bl. Com. 
109, App. 880, by Tucker.) 

What is left, then, for the idea to rest on of a change in respect to 
the locality of torts here, to give admiralty courts jurisdiction over 
them different from what existed in England in 1776 7 We have 
already seen that there is nothing in the constitution, nothing in any 
acts of Congress, nothing in any colonial laws, or colonial decisions 
in the vice-admiralty courts. Some venture to infer it merely from 
analogies. But, denying the competency for courts of limited jurisdic- 
tion, hke ours, to do this, if impairing jury trials and encroaching on 
State jurisdictions, without any express grant or authority to that 
effect, let mo ask, what are the analogies ? The only ones which can 
be imagined are cases of crimes, contracts, and seizures for breaches 
of laws of revenue and trade. But the decisions as to crimes prove 
directly the reverse. 

In respect to them, no change whatever on this point has occurred, 
and the rule recoffnized in this <M)untry as the true one concerning 
their locality is, like that in England, i£ tried in admiralty as being 
erimes by aiamiralty law, they must have been committed without the 
limits of a county or State. (4 Mason, C. C. 308 ; 5 ibid. 290 ; 1 
Ball. 49; 8 Wheat. 336, 371; 5 ibid. 76, 379; 12 ibid. 623; 4 
Wash. 0. C. 375; BaJdw. C. C. 35.) 

And all crimes on the waters of the United States made puinshable 
in the courts of the United States, by acts of Congress, with few or 
no exceptions, if connected solely with admiralty jurisdiction, are 
scrupulously required to have been committed on the sea or the high 
seas, "out of the jurisdiction of any particular State.'' 

In all criminal cases in admiralty in England, the trial has also been 
by jury, by an express act of Parliament, ever since the 32 Henry 
VIII. (Com. Dig., AdmiraUy\ and so far from the same principle 
not being considered in force nere, the constitution itself, before any 
amendments, expressly provided for all criminal trials of every kind 
being by a jury. (Art. 3, ^ 2, and Federalist, No. 81.) 

So, the old Confederation (Article 9th) authorized Congress to pro- 
vide courts for the trial " of piracies and felonies committed on the 
high seas.'' (1 Laws, Bioren's edit., p. 16.) And when Congress 
did so, they thought it expedient to adopt the same mode of trial for 
acts "on the sea" as on the land, and *' according to the course of the 
common law;" and under a sort of mixed commission, as under the 28 
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Henry Vlir., to try these offences, consisting of the justices of the 
Supreme Court in each State, united with the admiralty judge, they 
imperatively required the use of a jury. (7 Joum. of Old Cong. 66 ; 
Duponceau on Juris. 94, 95, note.) 

Finding, then, that any analogy from crimes directly opposes, rather 
than favors, any change as to torts, let us proceed to the case of con- 
tracts. It will be necessary, before they can be allowed any effect, for 
their friends to show that the locality of contracts has been changed 
here, and then that such change should operate on torts. Contracts, 
in one aspect of the subject, did" not differ as to their locality from 
torts and crimes before Richard II. any more than after. 

But, as the question in relation to the locality of contracts here is 
still undecided, and is before this court awaiting another argument, on 
account of divisions of opinion among its members in respect to it, no 
analogy can be drawn to govern other questions from what is itself thus 
uncertain ; and it is not deemed decorous by me to discuss here the 
moot question as to contracts, or, till the other action pending in rela* 
tion to them is itself settled, to draw any inference from what I may 
suppose to be, or not to be, their locality. 

Without, then, going further into the subtilties as to the locality or 
want of locality of contracts within admiralty jurisdiction, so fully dis- 
cussed in 2 Gallison, 475, by Judge Story, on the one hand, and in 
12 Wheaton, 622, by Justice Johnson, on the other, as well as in the 
case of the Lexington, at this term, it is enough to say, that is not the 
question now under consideration. It is, at the nearest, but collateral, 
and differently situated. For in trespass it was always a test, not only 
that it happened on the sea, instead of merely tide-water, but out of 
the body of a county. 

And above all this, those very writers who contend that locality does 
not govern the jurisdiction over contracts admit that it controls, and 
always has controlled, the right to try both torts and crimes (with the 
exceptions before named, and not influencing this question), during all 
the fluctuations and struggles about contracts during the last four 
hundred years. 

In the resolutions said to have been prepared by the judges in 1632, 
with a view to arrange differences concerning jurisdiction, no change or 
modification is made as to torts. (Dunlap^s Prac. 18, 14 ; Bevans' 
case, 3 Wheat. 365, note.^ 

Nor was there any in the mutual arrangement between the different 
courts in 1575. (See it in 3 Wheat. 367, note; Prynne's Ani- 
madversions, 98, 99.) And in Crowell's Ordinance of 1648, on the 
jurisdiction of the admiralty, so much relied on by those friendly 
to the extension of it, and by some supposed to have been copied 
and followed in this country, damages by one ship to another were 
included, but it was meant damages on the sea, being described as 
" damages happening thereon, or arising at sea in any way." (Dun- 
lap's Ad. 16.) 

VOL. ir. 16* 
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Hence, even in admiralty writers and admiralty courts, it is laid 
down repeatedly, "in torts, locality ascertains the judicial powers." 
And again, '*in all matters of tort, locality is the strict limit" (2 
Bro. Civ. and Ad. Law, 110.) So, in The Eleanor, 6 Rob. Ad. 40, 
Lord Stowell said, *Hhe locality is everything," instead of holding it 
to be an obsolete or immaterial form. 

Lastly, in respect to analogies in seizures for breaches of the laws 
of revenue and trade, it is claimed that some change has occurred 
there, which should influence the jurisdiction over torts. But these 
seizures are not for torts, nor has the change in relation to the trial 
of them happened on any principle applicable to torts. Moreover, 
it has been made as to seizures only under express statutes, and the 
construction put on those statutes; and if this is io be followed 
by analogy, no change can be made as to torts except by express 
statutes. 

But there has never been any such statute as to them, and if with- 
out it the change was made by analogy, tide-waters would not be the 
test, as is here contended, but, like cases of seizures, any waters nav- 
igable by a boat of ten tons burden. It is even a matter of very 
grave doubt, whether a mistake was not committed in refusinff a trial 
by jury in cases of seizure, under our Judiciary Act, wheneyer 
desired, or, at least, whenever not made on the high seas. Kent, Dane, 
and several others, think the early decisions made on this, and which 
have since been merely copied, were probably erroneous. (1 Kent's 
Com. 376 ; 6 Dane, 857.) 

So thought Congress, hkewise, when, Feb. 18th, 1801 (sec. 11th), 
it conferred on the Circuit Court jurisdiction over " all seizures on 
land or water, and all penalties and forfeitures made, arising, or accru- 
ing under the laws of the United States." This was original cogni- 
zance, though not in a court of admiralty, and properly treated 
seizures on water as on land, and to be all, of course, tried by a jury. 
(2 Stat, at Large, 92.) This was a change made by Congress 
itself, aided by some of the first lawyers in the country. But, as 
the whole statute was repealed, on account of the obnoxious circum- 
stances as to the judges under which it was passed, all the changes fell 
with it. 

The admiralty in England did not exercise any jurisdiction over 
seizures for revenue, though on the ocean. (8 wheat. 896, note.) 
But it was in the court of exchequer, and was devolved on admiralty- 
courts in the colonies for ocMivenience, as no court of exchequer existed 
there. (Duponceau's Jurisdiction, 139, and note.) This additional 
jurisdiction, however, was not an admiralty one, and ought to have 
been used with a jury, if desired, as in the exchequer. Powers not 
admiralty are, for convenience, still devolved on admiralty courts; 
and it was a great grievance, complained of by our ancestors here, 
that such a trial was not allowed in such cases before the Revolution. 
Undoubtedly it was the expectation of most of those who voted for 
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the act of 1789, that the trial by jury would not be here withheld in 
cases of seizures for breach of laws of the revenue, which they had 
always insisted on as their constitutional right as Englishmen, and, a 
fortiori, as Americans. 

They had remonstrated early and late, and complained of this 
abridgment of the trial by jury even in the Declaration of Independ- 
ence, and as one prominent cause and justification of the Revolution. 
(I Journal of Old Congress, 45; 6 Dane's Abr. 357; Baldw. C. C. 
551.) As plenary evidence of this, it is necessary to quote here but 
a single document, as that was drawn up by John Jay, afterwards the 
chief-justice of this court. It is the ad(h:es3 by the old Congress, 
October 21st, 1774, to the people of Great Britam, and among other 
grievances says, — "It was onlained, that whenever offences should 
be committed in the colonies against particular acts imposing duties 
and restrictions upon trade, the prosecutor might bring his action for 
the penalties in the courts of acbniralty ; by which means the sub- 
ject lost the advantage of being tried by an honest, uninfluenced jury 
of the vicinage, and was subjected to the sad necessity of being judged 
by a single man, — a creature of the crown, — and according to the 
course of a law (civil) which exempts the prosecutor from the trouble 
of proving his accusation, and obliges the defendant either to evince 
his innocence or to suffer." 

Now, after these reprobations of such a practice, — after two spe- 
cific amendments to the constitution to secure the trial by jury in cases 
before doubtful, — and afl;er three clauses in the Judiciary Act ex- 
pressly albwing it in all proper cases, — who can believe that they 
intended in the ninth section of that very act to use language which 
ought to be construed so as to deprive tnem entirely of a jury trial 
in that very class of cases where the refusal of it had long been 
denounced by them as oppressive, unlawful, and one of the grounds 
for a revolution ? Should we thus brand them with duplicity, or tyr- 
anny ? 

As a single illustration that their views in the act of 1789 have 
probablv been misconstrued or misapprehended, if seizures for breaches 
of the laws of revenue and trade were in reality '* cases of admiralty 
and maritime jurisdiction,'' as meant in the constitution, then no 
statute was necessary, like a clause in that of 1789, to make them so, 
and to make them so not at the line of tide-water, which is here con- 
tended for, but wherever a boat of twenty tons could go from the 
ocean. And if they were not such cases to that extent and in that 
manner without a statute, but were common law and exchequer cases, 
then it is certain a statute would not make them "admiralty cases," 
but might devolve their trial on the District Court, allowing a jury, 
as that trial was expressly reserved by the amendment to the constitu- 
tion in all common law cases. Stokes discloses the derogatory reason 
assigned for such a violation of our forefathers' rights by some of the 
British statutes before the Eevolution (Stokes on Constitution of 
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Colonies, 360). With much na'iveti, he says, — " In prosecutions in 
the courts of vice-admiralty in the colonies for the breach of any act 
of Parliament relating to the trade and revenue of the colonies, all 
questions as well (A fact as of law are decided by a judge alone, with- 
out the intervention of a jury ; for such was the inclination of the 
colonists in many provinces to carry on a contraband trade, that to 
try the fact of an information by a jury would be almost equivalent 
to the repealing of the act of Parliament on which such information 
was grounded. In other respects, I apprehend the proceedings should 
be conducted as near as may be to the practice of the Court of 
Exchequer in England." And the reason said to have been assigned 
by Judge Chase for the construction first put on the Judiciary Act — 
that seizures for violation of the laws of revenue and trade were 
meant by Congress to be treated as cases in admiralty, and tried 
without a jury, though they never had been so tried in England till 
the encroaching statutes, and never here except as our fathers declared 
to be illegally — is almost as harsh, and more derogatory on our 
fathers themselves, as being an act done by themselves, in saying it 
was to avoid ** the great danger to the revenue if such cases should be 
left to the caprice of juries." (The United States v, Betsy, 4 Cranch, 
446, note.) 

Whoever could conjecture, for such a reason, that a statute was 
intended to have such a construction, seems to have forgotten the 
remonstrances of our fathers against the odious measures of England 
corresponding with such a construction ; and to have overlooked the 
probable diflference in the feeUngs of juries towards laws made by 
themselves or their own representatives, and those made by a Parlia- 
ment in which they were not represented, and whose doings seemed 
often designed to oppress, rather than protect them. And what 
presumption is there that an exclusion of juries from trials as to 
trade and revenue, for causes like these, was meant to be extended to 
torts? 

The reason is totally inapplicable, and hence the presumption 
entirely fails. What a stretch of presumption, without suflScient data, 
is it to infer that this resisted case of seizures is first strong evidence 
of a larger jurisdiction in admiralty established here, and Ukely to be 
adopted under the constitution by those who had always ardently 
opposed it, and next is evidence of a larger jurisdiction in other mat- 
ters, disconnected entirely with that, and all the reasons ever urged in 
support of it ! 

The last inquiry on this question of jurisdiction is. What have 
been the decisions concerning the locality of torts in admiralty in 
the courts of the United States since the constitution was adopted ? 

It is the uncertainty and conflict concerning these which has in 
part rendered it necessary to explore with so much care how the 
law \vas here, when our present system of government went into 
operation. 
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It is a matter of surprise, on a critical examination of the books, 
to see upon how slight foundations this claimed departure from the 
established law in force in England as to torts rests, when looking 
to precedents in this country. I do not hesitate to concede to the 
advocates of a change, that the doctrine has been laid down in two 
or three respectable compilers. (Curtis on Merchant Seamen, 362 ; 
Dunlap's Ad. 51.) But others oppose it ; and we search in vain 
for reasons assigned anywhere in its favor. The authorities cited 
from the books of reports in favor of a change here are not believed, 
in a single instance, to be in point, while several appear to maintain a 
contrary doctrine. 

They are sometimes mere dicta, as the leading case of De Lovio v, 
Boit, in 2 Gall. 467, 424, that having been a case of a contract and 
not a tort ; or as in 1 Mason, C. C. 96, that having occurred on the 
high seas. So Thomas v. Lane, 2 Sumner, 1 ; Ware 75, 96 ; 4 
Mason, C. C. 380. Or they are cases cited, such as Montgomery v. 
Henry, 1 Dall. 49, which relate to contracts alone. (See, also, case 
by Judge Conkling, in New York Leg. Ob., Oct 1846; The Mary, 
1 Paine's C. C. 673.) Or they happened, as was averred in 1 Dall. 
53, on waters out of any county. Or they are cases of seizure for 
breaches of the laws of trade, and navigation, and revenue, depending 
on express statute alone. (The Vengeance, 3 Dall. 297 ; The Betsy, 
4 Cranch, 447 ; Wheelan v. The United States, 7 ibid. 112 ; Conk- 
ling's Pr. 350 ; 1 Paine's C. C. 504 ; Gilp. 235 ; 1 Wheat. 920 ; 8 
ibid. 391.) And are, as before explained, probably misconstrued. 

The parent of many of these mistaken references, and of the deci- 
sions as to seizures, is the case of The Vengeance, in 3 Dall. 297, a' 
case which Chancellor Kent, in his Commentaries, justly says " was 
not sufficiently considered" (vol. 1, p. 376). It was not a case of 
tort, as some seem to suppose ; nor even a seizure, under the act of 
1789, for a breach of the laws as to revenue and trade. But it was 
an information for exporting arms, prohibited by a special act, passed 
22d May, 1793. 

Some of the references, likewise, are to cases of prize, which in 
England as well as here never depended on locality, like the high 
seas, but might be even on land, and were at first conferred on me 
admiralty courts by special commission, and were not originally aparfc 
of its permanent jurisdiction. (10 Wheat. 315 ; 5 ibid. 120, App. ; 
4 Dall. 2 ; Doug. 613, note ; 1 Kent's Com. 357.) Where any of 
the references in the books here are to printed cases of tort, they uni- 
formly appear to have been committed on the high seas, or without 
the body of a county and State. (Burke v. Trevitt, 1 Mason, 96, 99, 
360 ; Manro v. The Ahneida, 10 Wheat. 474, 486, 487 ; The Jose& 
Segunda, ibid. 315 ; Thomas v. Lane, 2 Sumner, 1 ; The Appollon, 
9 Wheat. 368 ; Plummer v. Webb, 4 Mason's C. C. 380, and Ware, 
75 ; Steele v. Thatcher, Ware 96.) If the act happened in foreign 
countries, in tide-waters, there may well be jurisdiction, as being not 
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-within the body of any county here. (Thomas v. Lane, 2 Sumner, 
9.) Such was the case of The Appollon, 9 Wheat. 368, not being 
a case within tide-waters and a county in this country. 

There is an expression in 12 Peters, 76, which is 8upp(Ked by 
some to sanction a change. But it is only a dictum, that having been 
a case of crime ; and the idea and the expression are, not that torts or 
crimes could be tried in admiralty, when committed within a county, on 
tide- water therein, but that in no case, if committed on land or above 
tide- water, could they be tried there as admiralty offences, but only 
as offences defined and punished by acts of Congress under the power 
to regulate commerce. (United States r. Coombs, 12 Peters, 76.) 
This may be very true, and yet in torts, as well as crimes, they may 
not be punishable without a statute, and as mere admiralty cases, 
unless committed on the ocean. 

During this session I have for the first time seen a case decided in 
one of our circuits, which holds that the tide-waters of the Savannah 
river are within the jurisdiction of the admiralty, as to collisions 
between boats. (Bullock v. The Steamboat Lamar, 1 Western L. J. 
444.) But as the learned judge seems to have taken it for granted 
that the question of jurisdiction had been settled by previous deci- 
sions, he does not go into an examination of its principles, and cites 
only one authority (7 Peters, 324), which will be found to be a case 
of contract, and not tort. So that, with this single exception, so fer 
as it be one, not a single reported case is found, and only one manu- 
script case referred to (Dunl. Adm. 61), where a tort was committed 
within one of our counties, though on tide- water, which was adjudged 
to be within admiralty jurisdiction, since the country was first set- 
tled, or of a like character in England, unless by recent statutes, for 
the last four centuries. 

On the contrary, in Bee's Admiralty Reports and Peters', in Gil- 
pin's and Ware's, cases for torts are found, but all arising on the 
high seas, unless some doubt exists as to one in the last, partly over- 
ruled afterwards in the Circuit Court. So, whatever may be the 
obiter dicta, it is the same as to all in Paine, Washington, Baldwin, 
and even Gallison, Mason, Sumner, and Story. Indeed, this result 
accords with what was rightfully to be anticipated from the rule laid 
down in the first elementary law-book in the hands of the profession 
at the time of the Revolution, that " admiralty courts " (3 Bl. 106) 
had cognizance of what is "committed on the high seas, out of the 
reach of our ordinary courts of justice.'^ And " all admiralty causes 
must be, therefore, causes arising wholly upon the sea, and not within 
the precincts of any county." (3 Bl. Com. 106.) 

Moreover, as to American authorities directly against these sup- 
posed changes as to torts, it is hardly possible to find anything stronger 
than the absence we have just referred to, almost entire, of any 
attempt in actions to sustain the jurisdiction in admiralty over torts, 
unless happening on the high seas, and the uniform settled decisions 
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in England, that it exists only there. But, beside this, there is the 
absence likewise of any colonial statutes or colonial decisions to bring 
in question at all the adjudged cases at home, -which governed this 
question here no less than there. There is next the remark by Chan- 
cellor Kent, that if tides ebb and flow in a county, a recovery cannot 
be had for a tort there, on the principles of the common law courts. 
(1 Kent's Com. 365, note; 3 Hag. Ad. 369.) 

And no one can read the learned Digest of Dane, without seeing 
that in torts he considers the trial bv jury proper, wherever they 
occur within thfe body of any county. (6 Dane's Abr. Prohibition.) 
And it is laid down generally, in several other instances in this coun- 
try, that the locality of torts must be on " the sea," in order to confer 
jurisdiction on the admiralty. (Thackery et al., Gilp. 524, 529; 3 
Mason, 243; Baldw. C. C. 550—554. So in Adams v. Haffards, 
20 Pick, 130.) See also the colonial case before cited from 1 Dall. 
53, Montgomery v. Henry et al., directly in point, that the line of 
the county was the test, and not tide-water, unless without the 
county. This was in 1780, and is most conclusive proof that no 
colonial enlargement of mere admiralty jurisdiction as to this matter 
had occurred nere in practice, either under the words of commissions 
to vice-admiralty judges, or any diflFerence of circumstances and con- 
dition. 

But, beside this, one resolve of the old Congress shows that they 
considered the line of the county as the true one ; and hence its vio- 
lation in cases of trade and revenue, under statutes passed to oppress 
them, caused their remonstrances Aat the vice-admiralty courts had 
transgressed the ancient limits of the bodies of counties. (1 Journal 
of Old Con. 21 — 23.) How unlikely, then, is the inference from 
this, that the framers of the constitution regarded this encroachment 
as the true line, and, when protesting against it, not only meant to 
adopt it, but extend it to cases of torts ! 

It is not a little remarkable, too, that, in maturer life. Judge Story 
himself, in speaking of the jurisdiction over torts (3 Com. on Constit. 
1659), says, — '' The jurisdiction claimed by the courts of admiralty 
as properly belonging to them extends to all acts and torts done upon 
the high seas, and within the ebb and flow of the sea." That means, 
at common law, outside of a county. 

Thug, says Coke, in 4 Inst. 134 : — "So as it is not material 
whether the place be upon the waters ivfra Jluxiim et rejluxnrn, 
aqmi, ; but whether it be upon any water within any county." (Sea 
lAws, 234.) Again, the ebb and flow of tide, to give jurisdiction to 
the admiral, means on the coast outside. (Fortescue, De Laudibus 
L. Ang. 68, note.) So, in 2 Madison Papers, 799, 800, it will be 
seen that Judge Wilson deemed the admiralty jurisdiction to relate to 
what the States had not exercised power over, and to the sea. So, in 
The Federalist, No, 80, cases arising on the high seas are said to be 
those embraced. 
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Indeed, tte departure from the settled line of jurisdiction as t© 
torts here, so far as it may have gone in theory or speculation, seems 
likely to have begun in mistake rather than in any old commission or 
adjudication, founded on any statute or any well-settled principle. It 
is likely to have commenced either by omitting to discriminate between 
torts and contracts, or between torts depending on general principles 
and seizures for violating laws of revenue and trade, which depended 
on the words of a special statute, and the construction given to those 
words ; or from a supposed but unfounded analogy to the rules as to 
prizes, with which our fathers were very famihar in the Revolution, 
and taking cognizance of them in admindty here, as in England, if 
captured anywhere, not only on tide-water or '* below high-water 
mark,'' but even on land. (4 Dall. 2; 2 Bro. Civ. and Adm. Law, 
112 ; 5 Wheat., App. 120.) Or it may have occurred, — and that 
probably was oftenest the case, — fit)m various general expressions in 
the English books and cases as to the admiralty jurisdiction being 
coextensive with tide-waters, when that expression means, in all the 
adjudged cases in England as to torts and crimes,— ^ and must, on 
principle, as before shown, mean, in order to secure the trial by jury 
and the common law, — the tide-waters on the sea-coast, the flux and 
reflux of the tide, out of the body of a county. 

There is a similar expression in Judge Story's Conmientaries on 
the Constitution (vol. 8, ^ 1667), as to crimes, in speaking of the 
existence of admiralty jurisdiction over them in creeks "and bays 
within the ebb and flow of tide ;" but he takes care to add, very prop- 
erly, " at least in such as are out of the body of any county in a 
State." Probably the true origin of the whole error was by looking 
to expressions about tide-water, or the ebb and flow of tide, without 
noticing further that the act must be in such tide-waters as " are out 
of the body of any county in a State," and that this was indispensa- 
ble to be observed, in order to protect the invaluable principles we 
have been discussing. 

The power of the General Government and its courts over admi- 
ralty matters was doubtless conferred on account of its supervision 
over foreign trade and intercourse with other nations, and not to regu- 
late boats like these, far in the interior, and never going to any foreign 
territory, or even adjoining State, — much less touching the ocean. 
Nothing can be more significant of the correctness of this limitation 
to matters on the ocean, than the remarks of Chief Justice Jay, in 
Chisholm v. Georgia, 2 Dall. 475, that the judicial power of the 
Union was extended to " cases of admiralty and marithne jurisdiction, 
because, as the seas are the joint property of nations, whose rights 
and privileges thereto are regulated by the laws of nations and treat- 
ies, such cases necessarily belong to national jurisdiction." 

Our forms of proceeding, also, in admiralty, and which are founded 
on substance, count usually on the transaction as having happened on 
^< the high seas," knowing full well that ihej are the great theatre 
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and territory for the exercise of aihniraltj law and admiraltj power ; 
and being obliged to make such an allegation in England in order to 
gain jurisdiction. (Ross v. Walker, 2 Wils. 265.) 

Half the personal quarrels between seamen in the coasting trade 
and our vast shore fisheries, and timber-men on rafts, and gundalo 
men, and men in flat-boats, workmen in the sea-coaat marshes, and 
half the injuries to their property, are where the tide ebbs and flows 
in our rivers, creeks, and ports, though not on the high seas. Bu^ 
they never were thought to be cases of admiralty jurisdiction when 
damages are claimed, — much less when prosecuted for crimes ; never 
in creeks, though the tide ebbs and flows there through half of our 
sea-board towns, — never in rivers. All is within the county, and is 
usually tried before State officers and by State laws. 

It has just been remarked bv one of my brethren, as to torts and 
crimes, as has been before said by some in controversies as to con- 
tracts, that the statutes of Richard the Second were not in force in 
the colonies. (See 2 Gall. 898, 473 ; 1 Peters' Ad. 283 ; Ware, 
91 ; HalFs Ad. Pract. 17, Pref ) I cheerfully concede it may well 
be doubted whether any portion of the common law or English stat- 
utes, passed before the settlement of this country, became in force 
here, unless suited to our condition, or favorable to the subject and 
his liberties. But these statutes were both. They were suited to the 
condition of those attached to the common law and jury trial in the 
colonies, no less than at home, and they were in favor of the rights 
and liberties of the subject, to be tried by his own and not foreign 
laws, and by a jury for all matters happening within the realm, and 
not on .the high seas. And so far from ancient statutes of that char- 
acter not having any force here, they had as much as those parts of 
the common law which were claimed, Oct. 14, 1774, by Congress, 
among the " indubitable rights and liberties to which the respective 
colonies are entitled.'' (1 Journal of Congress, 28.) They came 
here with them, as a part of their admiralty law, as much as came 
any portion of the common law, or the trial by jury. They came as 
much as Magna Charta or the Bill of Rights, and they should exist 
here now, in respect to all matters, with all the vigor that charac- 
terized them at home at the time of our Revolution. (Baldw. C. C. 
551 ; Ramsey t?. Alleyne, 12 Wheat. 638. So decided virtually in 
Montgomery v, Henry, 1 Dall. 53 ; Talbott v. The Three Briggs, 1 
Ball. 106.) 

The principles, dear to freemen of the Saxon race, — preferring the 
trial by jury, and the common law, to a single judge in admiralty, 
and the civil law, — which were involved in those statutes, could be 
no less highly prized by our American fathers than their English 
ancestry, especially when we look to their numerous resolutions on 
this subject, both before and during the Revolution, cited in other por- 
tions of this opinion.* 

• They are so numerous as to remind one of the zeal and perseverance in fiMror of 

VOL. n. 17 
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One of our soundest jurists has said, long since, — "The oommon 
law of England, and every statute of that country made for the benefit 
of the subject before our ancestors migrated to this country, were, so 
far as the same were applicable to the nature of their situation, and 
for their benefit, brought over hither by them ; and wherever they are 
not repealed, altered, or amended, by the constitutional provisions 
or legislative declaration of the respective States, every beneficial 
statute and rule of the common law still remains in force." (Tucker, 
in Part 11. of Bl. Comm. App. 99 ; 2 Chalm. Op. 75 ; Woodcock, 
159.)* 

Whether the 13 and 15 of Richard 11. were in aflSrmance of what 
was the true limit of admiralty jurisdiction at first in England, or 
otherwise, is ]iot very material. But it is certain that it was likely to 
be but declaratory of that, as the people were so devoted to the com- 
mon law trials by jury. The extraordinary idea, that these statutes 
were not in force here, was first broached in A. D. 1801, and then in 
a District Court, in direct opposition to the views expressed in 1 Dall. 
53. The point then decided under that novel notion was, that a lien 
existed for repairs of a domestic ship, without the aid of any statute, 
and has been since expressly overruled by this court in The General 
Smyth, 4 Wheat. 413. And why overruled by this court, but on 
the principle that the admiralty jurisdiction here was what it had 
been in England before our constitution, and not elsewhere, — not 
that of France before the Norman conquest, or that of Holland 
now? 

Indeed, Justice Story, as a commentator in respect to other clauses 
of the constitution no more open to such a construction than this, 
concedes that they are to be ^' understood " " according to the known 
distinction in the jurisprudence of England, which our ancestors 
brought with them upon their emigration, and with which all the 
American States were famiharly acquainted." (3 Story's Com. on 
the Constitution, 506, ^ 1639.) 

Nor let it be again offered in extenuation, that the power being con- 
current in the common law courts, the plaintiff from choice goes into 
the admiralty ; because the other party, who is often prosecuted only 
to be vexed and harassed, and who has»rights as well as the plaintiff, 
may be thus forced into admiralty, rather than the common law, much 
against his choice. Nor let it be said further, as an apology, that the 
trial by admiralty is better and more satisfactory, when our ancestors, 

the great charter, which was such as to require it to be read twice a year in each 
cathedral, and to have it ratified anew over thirty times, when put in peril by 
encroaching monarchs. (1 Stat, at Large [English], 274, ch. 8 ; also p. 1, note.) 

* Thus people who go to form colonies •• are not sent out to be slaves, but to enjoy 
equal privileges and freedom.'* (Grotius, De Jure Belli, B. 2, ch. 9, § 10.) Or 
** the same rights and privileges as those who staid at home." Or, as in the charter 
of Elizabeth to Raleigh, ** enjoy all the privileges of free denizens, or persons native 
of England." (Part I. of Tucker's Bl., vol. 1, p. 888, App.) 
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both English and American, have resisted it, and excluded it in all 
common law cases, for reasons most vital to public liberty and the 
authority of the local tribunals. Such an enlargement of a power so 
disliked by our fathers is also unnecessary ; because, if desirable to 
have the United States courts try such cases, rather than those of the 
States, they can be enabled to do it by express provisions, under the 

Sower to regulate foreign commerce and collect revenue, as is now 
one on the lakes (12 Peters, 75 ; 5 Statutes at Large, 726 ; Act 
of February 26th, 1846) : and reserving, as in that case, the right of 
trial by jury.* 

I have thus examined this question in all its various aspects, and 
endeavored to answer all which has been suggested in fevor of a change 
here as to the line of admiralty jurisdiction in the case of the collision 
of vesseb, as well as other marine torts. 

Among my remarks have been several, showing that there was 
nothing in our condition as colonists, or since, and nothing in the 
nature of the subject and the great principles involved, which should 
render the same line of jurisdiction not proper in America which 
existed in England, but in truth some additional reasons in favor of it 
here. I do not now, in conclusion, propose to dwell much on this 
pecuhar condition of ours, though some members of this court have 
just urged it earnestly as a reason why the same line does not apply, as 
they have why the statutes of Richard 11. did not apply. But the 
idea is as untenable in respect to the principle generjJly, looking to 
our condition, as we have already shown it to be in respect to those 
statutes. Thus, in that condition, what reason was there ever for a 
change 7 None. And, if otherwise behoved, when we were colonies, 
would not the change have been made by acts of assembly approved 
at home, or an act of Parhament? And if not done when colonies, 
but supposed to be proper after the Revolution, would not the framers 
of the constitution, or of the Judiciary Act, have known it as quickly 
and fully as this court ? and was it not more proper for them to have 
made such a change than this court? If our political institutions or 
principles required it, did not they know, and should not they have 
attended to that rather than we ? K such a change had already hap- 
pened in the then thirteen ^colonies, and was too well known and 
acquiesced in, as to torts and crimes, to need any written explanation 
or sanction, why cannot it be pointed out in colonial laws, or in judi- 

* As some eyidence that the makers of this last law did not suppose it settled that 
the District Courts could, as admiralty courts, have any jurisdiction as to torts, 
because committed on tide-waters within a State, when they felt obliged to pass a 
special law to confer it on the lakes, it was not conferred there as exercised on 
"tide-waters," which would have been sufi&cient, if so settled, but on ** the high 
seas, or tide-waters within the admiralty and maritime jurisdiction," &c. This 
statute is also scrupulous to save the trial by jury when desired, and thus avoids 
treating it as an a^niralty power got in torts, unless on the high seas, by a construc- 
tion contrary to the poUtical opinions and prejudices of our ancestors, and to the 
whole spirit of our institutions. 
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cial records, or at least in contemporaneous history of some kind? 
And if such a change was required and intended, as some insist, b^ 
resorting to other than English law for a guide as to what were admi- 
ralty cases within the meaning of the constitution, because something 
less narrow, geographically or otherwise, as it has been argued, some* 
thing on a grander scale, and in some degree commensurate in length 
and breadth with our mighty rivers and lakes, was needed, — as if a 
system which had answered for trade over all the oceans of the globe 
was not large enough for us, — then why not extend it at least over all 
our navigable waters, and not halt short at the doubtful, and fluctu- 
ating, and pent-up limits of tide- water 7 And was a change so much 
required to go into the bodies of numerous counties and States, to the 
jeopardy of jury trials, by any increased dishke to them among our 
jealous fethers ? Were they wishing, by mere construction, to let 
more and more go into the cognizance of the admiralty and be tried 
without a jury, and without the principles of the common law, when 
they had been so indignantly remonstrating against any and every the 
smallest encroachment by England on that sacred trial 7 And is this 
guarantee of a jury trial in such cases to be oonsidered of subordinate 
moment in the views of those living at the era of the formation of the 
constitution, and the passage of the act of 1789, when their eagerness 
was such to guarantee it fully, that two of the only twelve amend- 
ments ever made to it relate to additional safeguaras for this trial ? 
And in the Judiciary Act of 1789, there are introduced, ex indu^ 
triaj three separate provisions to secure jury trials. 

Indeed, so &t from there being anything in our condition as colo- 
nists, or in public opinion at the Revolution, which demanded a change 
enlarging adoiiralty forms and jurisdiction, the old Congress speciaUy 
resolved, November 25th, 1775, when recommending to the colonies 
to institute courts to try captures, or devolve the power on those now 
existing, that they *^ provide that all trials in such case be had by a 
jury," which was going further in their favor, instead of short of 
what had ever been done in England. And, in 1779, Virginia estab- 
lished admiralty courts, under recommendation of the old Congress, 
and expressly allowed a jury in all cases where either party desired 
it, if both were citizens. (10 Hening's Stat. 101.) The same is 
understood to have been done in several other States. (See The 
Federalist, No. 83.) In Massachusetts, under the old charter, as long 
ago as 1673, the court of admiralty was expressly authorized to allow 
a jury when it pleased. (Ancient Charter and Laws, 721, App.) 
Iredell says, also, in the North Carolina Convention (4 Elliot's Deb. 
155): *^ There are different practices in regard to this trial in different 
States. In some cases they have no juries in admiralty and equity 
cases ; in others, they have juries in them, aa well as in suits at com- 
mon law." 

And to the objections made against adopting the constitution, 
because the trial by jury might be restricted under it and suitors be 
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compelled to travel fiur for a hearing in ordinary cases (1 Gales' 
Debates in First Congress), it was argued that Congress would 
possess the power to «3low juries even in cases in admiralty (The 
Federalist, No. 83), and afterwards, by the original amendments to 
the constitution, it was made imperative to allow them in all "cases 
at common law.'' Yet now, by considerinff torts within a county 
as triable, or as " cases in admiralty," which was not done by the 
common law, nor when the constitution was adopted, either in Eng- 
land or here, we produce both the great evils deprecated, — an 
abridgment of the jury trial from what prevailed both here and in 
England, and the forcing of citizens to a great distance from their 
State tribunals, to defend their rights under a different forum and a 
different system of laws. 

After these additional proofs of the caution of our ancestors to 
check the usual admiralty power of trial without a jury, and more 
especially to prevent any extension of it, could they for a moment, 
when so jealous of the General Government and its overshadowing 
powers, wish to extend them further than ever before, either here or 
in England? * Did they mean to rehnquish their time-honored and 
long-cherished trial for torts on water witiiin a county, and take for a 
model despotic France, for instance, which knew no trial by jury in 
any case, and where the boimdaries between the admiralty and other 
courts were almost immaterial, being equally under the civil law, and 
equally without the safeguard of their peers 7 And would they be 
likely to mean this, or wish it, when every such extension of admi- 
ralty jurisdiction was at the expense of the State courts, and transfer- 
ring the controversies of mere citizens of one State to distant 
jurisdictions, out of their counties and in certain events to the remote 
seat of the General Government, and then to be tried there, not by 
the common law, with whose principles they were familiar, but by the 
civil, and when a full remedy existed at home and in their own courts 7 
Much less could they be supposed willing to do this when the trial 
of fects in this court was not to be by their peers from the vicinage, 
or on oral testimony, so that the witnesses could be seen, scrutinized 
and well compared, but by judges, who, however learned in the law, 
are less accustomed to settle &cts, and possess less practical acquaint- 
ance with the subject-matter in controversy. And what are the urgent 
and all-controlling reasons which exist to justify the new line urged 
upon us, in such apparent violation of the constitution, and with so 
inauspicious a departure from anything required by our condition, or 

* Indeed, in England, it has been controverted whether the power in admiralty to 
punish torts anywhere ever eusted, even before Richard II. (3 Mason's C. C. 244), 
except through a jury, used to settle the facts and assess the damages. (See 4 Rob. 
Ad. 60, note to Rucker's case.) The Black Book of the Admiralty, art. 12, p. 169, 
is cited as speaking of the use of a jury twice in such cases. (See also Roughten, 
De Of Admiralis, 69, note.) And at this day, in England, in this class of torts, at 
hereafter shown, the masters of Trinity House act vixtuaUy as a jury. 
VOL. II. 17* 
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firom what seem to have been the principles and preoedentB at ilie 
Revolution ? 

It is not the line of the civil law, any more thwi of the commoQ 
law. If this innovation had extended admiralty jurisdiction over all 
navigable waters, it would have been, at least, less vague, and found 
some vindication in its analogy to the civil code. (Digest, 43, tit. 12, 
13 ; Code Napoleon, B. 2, ch. 2, tit. 556 ; Zouch's Elements cf 
Jurisp. 382.) But the rule of tide-water within a county, and not oo 
the sea, conforms to no code or precedent ; neith^ marching boldly 
over all which is navigable, nor halting where the ocean meets the 
land ; neither shunning to make wide inroads into the territories of 
juries, nor pushing as far as all which is nautical and commercial goes. 
The only plausible apology for it, which I can find, is in a total mis- 
conception, before adverted to, of the ancient and true rule, which was 
tide-water, but, at the same time, tide-water without the body of the 
county, on the high seas. But, instead of the flux and reflux of the 
tide on the high seas, and without the body of the county or State, and 
to support which line stood the great pillars of a jury trial and the 
common law, have been attempted to be substituted, and that without 
authority of any statute or clause in the constitution, as to torts, the 
impulses from the tides at any and every distance from the ocean, 
sometimes encroaching from one to two hundred miles into the interior 
of counties and States, and prostrating those great pillars most valuable 
to the people of the States. And what, let me repeat the inquiry, is 
gained by such a hazardous construction ? Not an adherence to old 
and estabhshed rules ; not a respect for State rights ; not strengthening 
the Union or its clear powers where assailol, but weakening by 
extending them to doubtful, irritating, and unnecessary topics ; not an 
extension of a gqpd system, allowing the admiralty to be one for all 
nautical matters, to all navigable waters and commercial questions, but 
falling short, in some of our vast rivers or inland seas, near one Aou- 
sand miles from the head of navigation, and cutting off" several cities 
with twenty, thirty, and even forty thousand population. The late 
act of February 26th, 1845 (5 Statutes at Large, 726), was intended 
to remedy this, but does not include any cases above tide-water on the 
Mississippi, or Cumberland, or Ohio, and many others, but only those 
on the lakes and their tributaries, and very properly even there 
reserves, with scrupulous care, not only the right to either party of 
a trial by jury, but any remedy existing at common law or in the 
States. 

So, looking to results, if we disclaim jurisdiction here, what evil can 
happen ? Only that our citizens in this class of cases will be allowed 
to be tried by their own State courts, State laws, and State juries. 
While, if we do the contrary, the powers of both States and juries will 
be encroached on, and just dissatisfaction excited, and the harmonious 
workings of our political system disturbed. So, too, if our national 
views have become actually changed so greatly, tliat a trial by a single 
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judge, and in admiralty, is preferred to a trial by jury in the State 
tribunals or the Circuit Courts, then our overruling the jurisdiction in 
tfak case will only leave Congress to declare the change, and provide 
for it, rather than this tribunal. 

So the excuse for trying such cases in admiralty rather than in 
courts of common law, which some have oflfered, on the ground that 
the rules of decision are much the same, appears very ill-considered, 
when, if the civil law in this instance does not difier essentially from 
the common law, the rules of evidence by it do, depriving us, as triers, 
of the sight of the witnesses, and their apparent capacity and charac- 
ter, and depriving the defendant of the invaluable trial by jury, and 
stripping him of the right of being tried, and the State courts of the 
right of trying controversies between their citizens, in the neighbor- 
hood where they occur. " All controversies directly between citizen 
and citizen will still remain with the local courts," said Mr. Madison, 
in the Virginia convention. (3 EUiott^s Deb. 489.) 

Now, after all this caution exercised in England not to extend nor 
change admiralty jurisdiction there without the aid of express statute 
and a reservation of common law remedies, — after a refusal to do it here 
recently as to the lakes and their tributaries, except in the same way, 
and preserving the trial by jury, — after all the sensitiveness of our 
fSatthers in not doing it as to seizures for breach of revenue and naviga- 
tion laws, except by express statute, — after their remonstrances and 
cautions in various ways against abridging the trial by jury, — after 
the jealousy entertained when the constitution was adopted, that 
this court might absorb too much power from the State tribunals, and 
the respect and forbearance which are always justly due to the reserved 
rights of the States, — it certainly seems much wiser in doubtful cases 
to let Congress extend our power, than to do it ourselves, by construc- 
tion or analogy. 

So far from disturbing decisions and rules of property clearly set- 
tled, I am, for one, strongly disposed to uphold them, stare decisis^ and 
hence I am inclined in this case to stand by the ancient landmarks, 
and not set everything afloat, — to stand, in fine, by decisions, repeated 
and undoubted, which govern this jurisdiction, till a different rule is 
prescribed by Congress. 

The first doubt as to the jurisdiction in admiralty over the present 
case is thus sustained, but, being overruled by a majority of the court, 
I proceed briefly to examine the next objection. It is one founded in 
fact. It denies that the tide did in truth ebb and flow at Bayou Goula, 
the place of this collision, in ordinary times. 

There is no pretence that the water there is salt, or comes back from 
the ocean, or that the tide there sets upward in a current, or ever did, 
in any stage of the water in the Mississippi. Yet this is the ordinary 
idea of the ebb and flow of the tide. I concede, however, that it has 
been settled, by adjudged cases, that the tide is considered in law to 
ebb and flow in any place where it affects the water daily and regu- 
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larlj, by making it hicher or lower in consequence of its pulsationa, 
though no current back be caused by it. (Rex v. Smith, 2 Doog. 
441 ; The Planter, 7 Peters, 343; Hooker v. Cummings, 20 Johns. 
98 ; Angell on Tide-waters, 637.) Yet this, of course, must be a vis- 
ible, distinct rise and &11, and one daily caused by the tides, by being 
regular, periodical, and corresponding with their movementa. Amidst 
conflicting evidence on a point like this, it is much safer to rely on col- 
lateral facts, if there be any important ones admitted, and on expert 
or scientific men, who understand the subject, than on casual observ- 
ers. The sea is conceded to be two hundred and three miles distant ; 
and the current of the Mississippi so strong as to be seen and felt fer 
out to sea, sometimes quite forty miles. The tides on that coast are 
but eighteen or twenty inches high. The velocity of the current of 
the river is ordinarily three to four miles an hour in high water, and 
the river is two hundred feet deep for one hundred miles above New 
Orleans. (Stoddard's Hist, of Louisiana, 158.) It therefore becomes 
manifest, that, on general principles, such a current, with its vast vol- 
ume of water, could not only never be turned back or overcome by the 
small tides of eighteen inches, as the fact of its influence forty miles at 
sea also demonstrates, but would not probably, in ordinary times, be 
at all afiected in a sensible and regular manner two hundred and three 
miles distant, and weakened by all the numerous bends in that mighty 
river. From New Orleans to St. Louis the bends are such, that a 
boat must cross, the stream 390 times. (Stoddard's Hist, of Louis- 
iana, 374.) 

Again, the descent in the river from the place of this collision to 
the ocean is quite a foot and a half, all the usual rise of the tide on 
the coast ; and hence, at a low stage of water in the river, much more 
at a high one, thirty feet above the lowest, no tides are likely to be 
felt, nor would they probably be during the whole season of a full 
river, from November to June. 

In the next place, several witnesses testify as to their observations 
in respect to the tides, and confirm what might be expected from these 
collateral facts. The most scientific among them took frequent obser- 
vations for two years, at or nigh Jefferson College, thirty-seven miles 
nearer the sea than the place of this collision, to ascertain this very 
fact, and testifies that no regular daily influence is felt there from the 
tides. Oscillations may occur, but not regularly, nor as tides. They 
happen in that way even near the foot of the Falls of Niagara, but of 
course are produced by causes entirely disconnected from the tides of 
the ocean. So they happen, from other causes, on most of our inte- 
rior lakes. 

Sometimes continued winds in one direction make a great difference 
in the rise of the water at diflFerent places ; and sometimes the empty- 
ing in near of large tributary streams, changeable in their size, at dif- 
ferent seasons. Both of these are testified to occur in the Mississippi 
in its lower parts. At high water, which prevails over half the year, 
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from rains and the dissolving of snow, it also deserves notice that the 
fidl of the river towards the ocean is near one and two-thirds of an 
inch per mile ; and the difference between high and low water mark 
near Bayou Goula is, also, as before noticed, from thirty to thirty- 
three feet. 

From all this, it is easy to see, that, during more than half the 
year, it is hardly possible that a regular tide from the ocean should 
be felt there, though it is admitted that, in conflict with this, some 
witnesses testify to what they consider such tides there, and, indeed, as 
high up as Bayou Sarah. But their evidence is insufficient to over- 
come, in my mind, the force of the other fects and testimony on this 
suyect. 

In connection with this point, it seems to be conceded, also, that, in 
order to give admiralty jurisdiction, the vessels must be engaged in 
maritime business, as well as the collision have occurred where the 
tide ebbs and flows. There might be some question, whether the main 
business of either of these boats was what is called maritime, or touch- 
ing the sea, — mare^ — so as to bring them and their business within 
the scope of admiralty power. If, to do that, they must be employed 
on the high seas, which is the English rule, neither was so engaged in 
any part of its voyage or business. Or if, for that purpose, it is 
enough, as may be contended in this country, that they be engaged 
exclusively on tide-waters, neither was probably so employed in this 
instance. And it is only by holding that it is enough for one end of 
the voyage to be in tide-water, however fresh the water or slight the 
tide, that their employment can be considered maritime. 

In The Thomas Jefferson, 10 Wheat. 428, the court say, the end or 
beginning of the employment may be out of tide-water, if " the service 
was to be substantially performed on the sea or tide-water." So in 
The Phoebus, 11 Peters, 183. But in the case of the Thomas Jeffer- 
son, as well as the Phoebus, the service, being, in fact, chiefly out of 
tide- waters, was not considered as maritime. 

In the case of The Planter, 7 Peters, 324, the whole service per- 
formed was in tide-waters, and was a contract, and hence deemed mari- 
time. Here the boats were employed in the trade between New 
Orleans at one point, and Bayou Sarah at the other, a distance of one 
hundred and sixty-five miles. If the tide ebbs and flows as high as 
Bayou Goula, or ninety-seven miles above New Orleans, which we 
have seen is doubtful, it is only a small fraction above half the dis- 
tance, but not enough above half to characterize the main employment 
of the vessel to be in tide-waters, or to say that her service was sub- 
stantially on the sea, or even tide-water. The De Soto made trips 
still higher up than Bayou Sarah, to Bayou Tunica, twenty-seven 
miles further from New Orleans. The testimony is, also, that both 
these boats were, in their construction, river, and not sea boats ; and 
die De Soto was built for the Red river trade, where no tides are 
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pretended to exist, and neither was ever probably on the ocean, or 
within a hundred miles of it. 

It is doubtful if a vessel, not engaged in trade from State to State, 
or from a State abroad, but entirelv within a State, comes nnder laws 
of the General Government as to admiralty matters or navigation. It 
is internal commerce, and out of the reach of federal jurisdiction. 
Such are vessels on Lake Winnipiseogee, entirely within the State of 
New Hampshire. In the Luda and De Soto, they were engaged in 
internal commerce, and not frx)m State to State, or from a State 
to a foreign country. (1 Tucker's Bl. Com. 250, note.) 

In most cases on the Mississippi, the boats are engag^ in the coast- 
ing trade from one State to another, and hence are different, and 
assume more of a public character. So on the lakes the vessels oft^i 
go to foreign ports, as well as to other States, and those on the sea- 
board engaged in the fisheries usually touch abroad, and are. required 
to have pubUc papers. But of what use are custom-house papers or 
admiralty laws to vessels in the interior, never going from State to 
State, nor from a State to a foreign country, as was the situation and 
employment at the time of these two boats ? 

These are strong corroborations that this is a matter of local cog- 
nizance, — of mere State trade, — of parties living in the same county, 
and doing business within the State alone, — and should no more be 
tried without a jury, and decided by the laws of Oleron and Wisbuy, 
or the Consulat del Mare, or the Black Book of Admiralty, than a 
collision between two wagoners in the same county. 

The second objection, then, as a whole, is in my view sustained ; 
and, being one of mere fact rather than law, it is to be regretted that 
the court could not have agreed to dismiss the libel on that ground, 
without settling the other points, and without prejudice to the rights 
of either party in a trial at common law. The plaintiff would then be 
enabled to have all the £icts on the merits examined and adjudicated 
by a jury from the valley of the Mississippi ; much more skilful than 
this court, from their residence and experience, in judging upon acci- 
dents and negUgences in navigation on that great thoroughfere. 

The only good reason that the admiralty judge was ever intrusted 
with the decision of facts, rather than a jury, was, that originally he 
was but a deputy of the admiral, and often a nautical man, — 
acquainted with nautical matters, and acting only on them ; and now, 
in England, he calls to his aid on &cts the experienced nautical offi- 
cers or masters of the Trinity House, — "a company," says Coke, 
"of the chiefest and most expert masters and governors of ships." (4 
Inst. 149.) He takes their opinion and advice on the facts as to col- 
lisions of vessels, before he himself decides. (2 Bro. Civ. and Ad. 
Law, 112 ; 6 D. & E. 766 ; The Celt, 3 Hag. Ad. 327.) The case is 
often fully argued before them first. (1 Wm. Rob. 133—135, 273, 
314 ; HaU's Ad. Pr. 139 ; 5 Rob. Ad. 847.) But everything here is 
so different, and so much against the skill of judges of this court in 
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settling such facts, that in cases of doubt we are very likely, as has 
now happened, to disagree, and it is far better they should oe exam- 
ined by a jury in the vicinage of the collision. 

Perhaps it was a consideration like this that led to the doctrine, 
both abroad and here, in fiivor of the common law courts having con- 
current jurisdiction in these cases of colhsion, even when they happen 
on the high seas. (1 Chit, on PI. 152, 191 ; 15 Mass, 755 ; 3 East, 
698 ; Percival v. Hickey, 18 Johns. 257 ; 15 Johns. 119 ; 14 Johns. 
273; Curtis* Merch. Seamen, 367; 9 Johns. 188; Smith r. Con- 
dry, 1 Howard, 36 ; Gilp. 483 ; 4 Mason, C. C. says it is claimedj 2 
Gall. 343 on precedent.) 

Indeed, the laws of Louisiana are quoted as pertaining to and regu- 
lating the conduct of boats when passing on the Mississippi within that 
State. (1 BuUard & . Curry's Dig. ^ 794.) But, so far from their 
being a guide to us in admiralty, if having jurisdiction in that way 
over these boats at this place, the rights of parties, as before seen in 
such questions, are to be settled by the laws existing in some unde- 
scribed part of the world, but not England in A. D. 1776 or A. D. 
1789, or Louisiana in A. D. 1845. If England, this case would not 
be tried at all in admiralty, as we have seen ; and if Louisiana, then 
the case would not be settled by admiralty law, but by the laws of 
Louisiana, and in the State tribunals. 

Again, whoever aflSrms jurisdiction to be in the courts of the United 
States, must make it out, and remove all reasonable doubts, or the 
court should not exercise it. (Bobyshall v. Oppenheimer, 4 Wash. C. 
C. 483 ; 7 Peters, 325 ; Peters' C. C. 36.) Because these courts are 
courts of limited jurisdiction, and acting under express grants, and can 
presume nothing beyond the grant ; and because, in respect to admi- 
ralty power, if anything is presumed when not clear, it is presuming 
against the trial by jury, and the State tribunals, and their reserved 
rights. Where a jurisdiction is of a limited nature, " they [claiming 
it] must show that the party was brought within it." (1 East, 650.) 
And where a case is in part dependent on common law, and in part 
on admiralty, it must be tried in the courts of the former. (Bee's 
Ad. 470.) 

But, the second objection to our jurisdiction being also considered 
by the court untenable, this case is to be examined on the merits ; and 
as to these it seems to me not free from difficulty, though in my view 
indicating some fault in both the boats. 

From the verynature of navigation, — as vessels cannot be always 
turned quick, and as a constant lookout is hardly practicable both 
night and day, — collisions on rivers with frequent bends in them, like 
the Mississippi, and during darkness, are occasionally almost inevitable, 
and often are attended by no blame. The danger and injury to both 
vessels is so great in almost every case, — one or both not unseldom going 
down, with all on board, — that the strongest motives exist with all to 
use care and skill to avoid collisions. The want of them, therefore, is 
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never to be presumed, but is required to be clearly proTed. To pre- 
sume otherwise, would be to presume men will endanger their own 
lives and property, as well as those of others, without any motive of 
gain or ill-will. 

Hence our inquiries must start with the probability that, in sndi 
oollisions, accident and misconception as to courses and distances 
caused the injury, rather than neglect or want of skill. Indeed, in 
these cases it is laid down as a rule, by Sir Christopher Robinson, in 
The Ligo, 2 Hag. 356, that *' the law requires that there shall be pre- 
ponderating evidence to fix the loss on the party charged, before the 
court can adjudge him to make compensation." (2 Dod. 83.) I am 
unable to discern any such clear preponderance in this case in fekvor 
of the Luda. It is true that some allowance must be made as to the 
testimony of the oflScers and men in each boat. In both they would 
naturally be attached to her character or interests, and desirous in 
some degree of vindicating themselves or friends. And it happeos 
that, from such or some other cause, those on each side usually testify 
more favorably as to the care and skill with which the boat was con- 
ducted in which they were employed at the time. Hence, resort must 
be had to some leading and admitted facts as a guide, when they can 
be distinctly ascertained, to see whether the collision was from aay 
culpable misconduct by either. For like reasons, we should go to wit- 
nesses on shore and passengers, where they had means of knowledge, 
rather than to the officers and crews implicated on either side. TaJ^- 
ing these for our guidance chiefly, and so far as it is possible here to 
decide with much accuracy, most of the case looks to me, on the &et8, 
quite as much like one of accident, or one arising from error of judg- 
ment and mutual misapprehension, as from any culpable neglect on 
the part of the officers of the De Soto alone. 

It is to be remembered, that this collision occurred in the night ; 
that neither of the regular captains were on the deck of either boat, 
though both pilots were at their stations ; that, being near a landing, 
the De Soto supposed the Luda was going to stop there, and hence 
pursued a different course from what she would if not so supposing; 
and that the Luda supposed the De Soto would not stop there, and 
hence did not pursue the course she would if believing she was about 
to stop. That both boats in the darkness seemed, till very near, to 
believe each other further off than they in truth were, and hence did 
not use so early the precautions they otherwise might have done. It 
is to be remembered, also, that not one of the usual sources of blame 
in the adjudged cases existed here clearly on the part of the De Soto. 
Some witnesses swear to the De Soto's having her light hung out, and 
several, including a passenger, that if the Luda had not changed her 
course unexpectedly, and when near, she would not have been struck 
by the De Soto ; and that the De Soto, if changing hers, and going 
lower down than her port, did so only to round to and lay with her 
head up in the customary manner, lior was there any racing betwe^ 



Digitized by 



Google 



ADMIEALTT JURISDICTION. 205 

riyab, to the peril of the veseels and life, which led to the misfortune, 
Mid nsoally deserves condign punishment. Nor was any high speed 
attempting for any porpose; and the movement of the De Soto, 
though with the current, is sworn to have been slowest, and hence she 
was less bound to look out eriticallj. (The Chester, 3 Hag. Ad. 
819.) Nor is there any law of admiralty requiring a descending boat 
on a river to lie still till an ascending one approaches and passes, 
though an attempt was made to show such a usa^ on the Mississippi, 
which was met by counter evidence. A^n, me Luda was not at 
anchor, so as to throw the duty on the fie Soto to avoid her, as is 
often the case on the sea-coast. (The Girolamo, 3 Hag. Ad. 169 ; 
The Bolides, ibid. 869.) Nor was the Luda loaded and the other not, 
but in ballast and with a wind, and hence bound not to injure her. 
(The Baron Holberg, 8 Hag. Ad. 244; The Girolamo, ibid. 173.) 
Nor was one moved by steam and the other not, and hence the former, 
being more manageable, obliged to shun the latter. (The Shannon, 
2 Hag. Ad. 173 ; The Perth, 3 Hag. Ad. 417.) Nor is there a rule 
here, as in England, issued by the Trinity House in 1840, and to be 
obeyed or considered bad seamanship, that two steamboats approach* 
ing, and likely to hit, shall put their hohns toport, though the prin- 
ci^e is a sound one on which it rests. (1 Wm. Rob. 274, 276 ; 7 
Jurist, 880, 999.) Under considerations like these, if any blame rests 
on the De Soto, — and there may be some, — certainly quite as much 
seems to belong to the Luda. ^neither put the helm to port. Both 
boats were, in my view, too inattentive. Both should have stopped 
their engines earlier, till the course and destination of each other were 
clearly ascertained ; and both should have shaped their courses wider 
from each other, till certain they could pass without injury. (7 
Jurist, 880; 8 ibid. 820.) The Luda certainly had more conspcuous 
lights, though the De Soto is sworn not to have been without them, 
and is admitted to have been seen by the Luda quite half a mile off, 
though in the night On the contrary, the movements of the De 
Soto were slowest, which is a fevorable fiict in such collisions (7 
Jurist, 381), though she did not lie by, as she should have done, 
under the law of Louisiana, if that was in force, and she wished to 
throw all the risk on ''the ascending boat;'' for throwing that risk so 
is the only gain by conforming to the statute. (1 Louis: Dig. 528, 
Art. 3633, by Grimes.) 

But I do not propose to go more fully into this, as it is not the 
point on which I think the case should be disposed of I merely refer 
to enough to show it is a question of difSculty and doubt whether the 
injury did not result from casualty, or mutual misapprehension and 
bkme, rather than neglect, except in particulars common to both, or 
at least in some attached to the plaintiff, if not so great as those in 
respect to which the original defendants erred. Any &ult whatever 
in the plaintiff has, it is said in one case, been held to defeat his 
action. (Vanderplank v. Miller, Moody & Malk. 169.) But, in any 
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event, it must influence the damages essentially. For though, wh^ 
one vessel alone conducts wrongfuUv, she alone must pay all damages 
to the extent of her value (5 Bob. Ad. 845), and this agrees wi& 
the laws of Wisbuy if the damage be " done on purpose " ^2 Peters' 
Ad. 84, 85, App.), and with the laws of Oleron (2 ibid. 28), yet if 
both vessels were culpable, the damage is to be divided either equally 
between them (3 Hag. Ad. 328, note ; 4 Adolph. & Ell. 431 ; 9 
Car. & P. 613 ; Beeves v. The Constitution, GUpin, 579), or they 
are to be apportioned in some other more appropriate ratio, looking 
critically to all the &cts. (The Woodrop-Sims, 2 Dod. Ad. 85; 3 
Scott, N. B. 336 ; 3 Man. & G. 59 ; Curtis' Admiralty, 145, note.) 
So in England, though no damages are fflven, when there is no blame 
on the |»rt of the defendant. (The Dundee, 1 Haff. Ad. 120; 
Smith et al. v. Condry, 1 Howard, 36 ; 2 Browne's Civ. and AA 
Law, 204.) Yet, by the laws of Wisbuy, 1 Peters' Ad. 89, App., 
— *' If two ships stnke against one another, and one of them unfor- 
tunately perishes by the blow, the merchandise that is lost out of bo& 
of them shall be valued and paid for pro rata by both ovmers, and 
the damage of the ships shall also be answered for by both according 
to their ^ue." (Sea Laws, 141.) This is now the law in Holland, 
and is vindicated by Bynkershoek, so as to cover cases of doubt and 
equalize the loss. (2 Browne's Civ. and Ad. Law, 205, 206.) So 
now on the Continent, where a collision happened between vessels in 
the river Elbe, and it was not the result of neglect, the loss was 
divided equally. (Story's Conflict of Laws, 423 ; Peters et aL v. 
Warren Ins. Company, 14 Peters, 99; 4 Adolph. & Ell. 420.) 

Hence, whether we conform to the admiralty law of England on 
this point, though refusing to do it on other pomts, or take the rule 
on the Continent for a guide, the amount of damages allowed in this 
case is erroneous, if there was any neglect on the part of tihe original 
plaintiflfe, or if the collision between the boats was accidentel. 
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ON BRIDGES OVER NAViaABLE WATERS GRANTED BY 
STATES, AND ADMIRALTY JURISDICTION AS TO IT, AS 
WELL AS WANT OF JURISDICTION BY THE FEDERAL 
COURTS, WITHOUT A SPECIAL ACT OF CONGRESS.* 



This motion has been argued on both sides with a fuhiess and abil- 
ity suited to the importance of some of the questions involved in it. 

I have taken time to examine those questions, and shall now prO' 
ceed to dispose of them with as much brevity as is consistent with 
their diJQSculty and number, and the wide interests connected with 
them. 

They include national and constitutional considerations of great 
moment, and a decision on them involves results which affect practi- 
cally most of the States in the Union. 

Most of them have authorized bridges to be built over navigable 
waters, and several of them have done it within the ebb and flow of 
the tides of the sea, and at, if not below, the limits of some ports of 
entry as well as delivery, and to the obstruction in some degree, and 
generally to the delay, of all navigation above them. Their power to 
do this, in the progress of internal improvements, and of turnpikes, 
canals and railroads, with a view to advance internal commerce and 
travel, is to be considered, on the one hand, as well as the authority 
of the General Government, on the other hand, to check, prevent or 
suppress such works, whether bridges, aqueducts, or viaducts, when- 
ever injurious to that foreign commerce of the country which is placed 
under its regulation, and whenever impeding the navigation between 
the States as well as foreign navigation, and whenever conflicting with 
the full use of the ports of entry or delivery within the United States 
by other nations in friendly alliance with us. 

In considering the jurisdiction of this Court to punish the respond- 
ents for doing what is alleged against them in this indictment, and 
which is the sole question presented by the motion now under consid- 
eration, it may be proper to notice, in the outset, that the acts done by 
the defendants are justified under authority from the State of Massa- 
chusetts as early as 1795, and have thus been allowed not merely for 
the private gain of the stockholders, but for fiicility to pubKc travel, 
and the internal trade and intercourse of that portion of the State and 
Union. 

* Ojunion in case of United States v. The New Bedford Bridge, October Term 
C^rcmt 9oart U. a, for the Ist District, 1846. 
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The acts of the respondents, then, are not ]fanton acts of wrong, 
nor conduct undertaken merely for the purpose of private emolum^it 
They are virtually the acts of the State. The respondents, in sub- 
stance, justify under the State ; and the merits of the case are the 
same as if the parties were the United States against the State of Mas- 
sachusetts herself. Consequently, the respondents are not to be pun- 
ished by this or any other proceeding, unless their acts were auUior- 
ized originally by the State without constitutional power ; or unless 
their acts now come in collision with some subsequent and lawful leg- 
islation by Congress ; or unless, in the lapse of time, what was done 
at first, without affecting injuriously public navigation, has caused 
accumulations of sand and a shoalness in the channel, so as to obstruct 
passing and repassing with vessels ; or, imless, by the increased size 
of vessels and steamboats, the draw of the bridge has become too nar- 
row for them to go through, or the large additions to their number 
prevent them from being accommodated within more restricted limits, 
and in passing through a single draw. 

Such being the grounds on which alone the respondents could be 
convicted, the general inquiry is, if this Court possesses authority to 
sustain an indictment against them for the acts done. 

The motion, in exciting to the jurisdiction of this Court to try a 
case like the present, specifies, as the ground of it, the omission or 
refusal by Congress to have such acts as are charged in the indictment 
declared to be an offence against the United States. 

And if, for that or any other reason, it should appear to this Court 
a question of real doubt whether it possesses any jurisdiction in such 
a case over the subject-matter, it will be its duty not to proceed fur- 
ther m the trial. (2 Gall. 325.) 

Because, being a court of limited jurisdiction, it cannot transcend 
those limits, though the parties make no objection, but is bound, itself, 
to pause. (2 Cranch, 126 ; 12 Pet. 719 ; 1 Peters, C. C. 36.) And 
in any stage of the case. (4 Wash. C. C. 84 ; Davison v. Champlin, 
7 Conn. 244; Perkins v. Perkins, 7 Conn. 559.) 

Whereas, in England, their higher courts have general jurisdiction, 
and proceed till it is excepted to ; and the presumptions are not, as 
here, that a case is without their jurisdiction, till the affirmative is 
clearly shown. (4 Dall. 11, Ch. J. Ellsworth; 5 Cranch, 185.) 

In the courts of the United States, jurisdiction must be derived fix)m 
the constitution itself, or treaties, or acts of Congress, and the ques- 
tion here relates first to jurisdiction by the United States over the 
subject-matter, as a crime, in the place of this transaction ; and next, 
whether that jurisdiction is vested in this court, if it exists over the 
subject. 

Though the motion speaks only of no act of Congress giving us 
jurisdiction, yet the argument in its &vor proceeds on the ground, 
that, in order to ^ve to this court jurisdiction, ^ere must be some 
clause in the constitution, or a treaty, or an act of Congress, making 
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proceedings like those by the respondents an offence, and conferring on 
this court the trial and punishment of it, and that there is no clause 
of that kind in either. 

While, on the other hand, on the port of the government, doubting 
"whether any such special legislation is necessary, it is contended that 
the constitution and treaties, as well as several acts of Congress, make 
such conduct as that of the respondents iUegal, and devolve the pun- 
ishment of it on this court. The conduct of the defendants being per- 
mitted by the State, as described in this indictment, can hardly be 
deemed a crime on its face. 

All sovereignties, bordering on the sea-shore, have a right to exer- 
cise jurisdiction over the waters adjoining. (Vattel, B. 1, ch. 231 ; 
Bevans' case, 3 Wheat 337 ; Pollard's Lessee r. Hagan, 3 How. 212; 
Justin. Inst. B. 2, Tit. 1, § 294.) 

This usually does not extend outside of capes and ports, and beyond 
low water on the open coasts, except as hereafter explained, for reve- 
nue, fishing, &c., and as to foreigners, sometimes a cannon-shot from 
shore. (Vattel, B. 1, ch. 23, § 281—295.) 

It has been settled, however, in Massachusetts, that power over 
those waters, or obstructions in them by bridges, can be authorized by 
the State, but cannot be authorized by commissioners of roads, or any 

Smer short of the State itself, through legislation. (VatteFs L. of 
at. 43, ch. 9, B. 1; 12 Pick. 467; 4 ibid. 460; 2 Mass. 492; 
Inhabitants of Arundel v. McCuUoch, 10 ibid. 70 ; 2 Pick. 344 ; 5 
ibid. 199 ; Commonwealth v. Charlestown, 1 ibid. 180 ; Angell on 
Tide-waters, 45, 46, 128; 15 Wend. 113; case of Georgetown Corp. 
V. Alex. Canal Co. 12 Pet 91 ; State v. Hampton, 2 N. Hamp. 22.) 

Where a stream, as here, is within the limits of a State in its 
-whole course, I see no reason, ss a general principle, why that State 
might not obstruct its navigation, or suspend it. 

In The King v. Montague, 4 Barn. & Cres. 598, it was held, that 
a right to navigate in a river or creek might be taken away by act of 
Parliament, or by the Commissioners of Sewers, or by natural causes, 
e, g. filling up, or the recess of the sea. (Vooght v. Winch, 2 Bam. 
& Aid. 670.) 

K a road exists there now, courts may presume that the right to 
navigate was extinguished before, if no proof is given where or how it 
was done. 

Before the federal constitution existed, it is, therefore, not to be 
doubted, that each State, as sovereign, could govern, within its own 
limits, roads, ferries, bridges, regulations of quarantine and health, 
ports of entry, navigation and commerce, internal and external. 

When forming that constitution, they conferred the power to regu- 
late commerce vrith foreign nations and between States, and to collect 
revenue from imports, on the General Government, retaining still the 
powers over the other matters as befi)re, and not to be restricted in 
them unless their exercise should in some case conflict with the due 
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exercise of the paramount powers granted to Congress. (8 Wheat 
387; 14 Pet. 617.) 

The States, then, can, of course, continue forever to regulate and 

funish what they have not delegated to the General Grovemment (2 
)aU. 432—435; 4 Cranch, 75; 3 Pet 201; 12 ibid. 624; Pollard's 
Lessee v. Hagan, 3 How. 212.) Besides this, they can continue, 
probably, to do the same as to what they have delegated, but not 
exclusively (and where they are not expressly forbidden to act), until 
Congress legislate in respect to it, in such a manner as to supersede 
their action. But of this last proposition more hereafter. 

Under these views of the relations between the States and the 
General (Government, since the constitution was formed, it has been 
held, that navigable rivers themselves, for some purposes, and the 
soil under them, as well as the tide-waters within the capes and 
counties, still belong to the States where they are situated. (3 Wheat 
383; 16 Pet. 410; 3 How. 212.) 

So all other rights over her waters, not ceded for navigation merely, 
remain in a State ; e, g. ea to fisheries ; and hence she can continue 
to regulate them in subordination to the other. (Angell on Tide- 
waters, 105; 3 Wheat 383.) 

Begulations of rights of property in lands and fishing <m the 
coasts of a State are not regulations of commerce, and do not con- 
flict with the constitution, or any act of Congress. (4 Wash. C. C, 
380.) 

States may regulate ferries, roads, inspections, &c., without violating 
the grant over commerce to Congress (though in some d^ree and indi- 
rectly affecting commerce), if it does not come in clear and direct 
conflict with some legislation by Congress. (Ibid. 379 ; 2 Pet 245.) 
But the jus privatum in the State must be so exercised as not to 
impair or obstruct the higher jus publicum in the United States and 
the people at large. (4 Wash. C. C. 379; 3 How. 230; 1 Story, 
Comm. on Const. 432 ; Pierce v. New Hampshire, 5 How. 504 ; 15 
Wend. 113J| And it was laid down generally, in United States r. 
Bevans, 3 Wheat 337, 389, that admiralty and maritime jurisdiction, 
ceded to the General Government, did not pass the waters where that 
jurisdiction exists, or any territory ; and hence, no general jurisdiction 
over them, but only over that specific matter of admiralty jurisdiction, 
the rest remaining in the State contiguous. A bay or haven, however, 
must be out of the jurisdiction of a State, to make an offence pum'sh- 
able there under many of the acts of Ccmgress, as Congress has not, 
if it can, extended powers over waters in a State always concurrent 
with the State, and made offences there punishable. K Congress can 
punish them under any ceded power, it has not yet. I think it may 
punish obstructions or nuisances, if necessary to regulate foreign com- 
merce, preserve buoys and breakwaters, or collect revenue, but per- 
laps only what is necessary to ^orce that grant, and others as to 
maintaining a navy, &c. (S How. 230.) 
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A State retains the powers before named, because not granted away, 
and the exercise of them by Congress is invalid, because not granted 
to it, on the same ground that its exercise of others is yaUd only 
because they are granted to it. 

Hence, on the subject of roads, a State, thus sovereign and unlim- 
ited in its own constitution, could, as to its own citizens and powers, 
pass a law to stop up any of its public roads or navigable rivers, or to 
erect bridges and viaducts over them without draws or with insufficient 
draws. (Ibid. 212, 229 ; 16 Pet. 410.) It would rest in its discre- 
tion, to make the iaterests of those concerned immediately in the 
coasting, and foreign trade to yield to those engaged in interior com- 
merce. 

So, on the subject of floating logs on those rivers, it is a local 
species of business, if it be commerce, and may be r^ulated by a 
State ; and clearly so, till Congress act on it aifferently. (Scott v, 
Willson, 3 N. Hamp. 321.) 

It has been customary, therefore, for all the sea-board States to 
authorize bridges across navigable streams, under certain limitations, 
connected with common highways, turnpikes and railroads. 

In Massachusetts alone there have been, since Charles Biver 
Bridge, in 1785, fourteen or fifteen special licenses and acts of incor- 
poration of that kind. (See 1 Special Laws, p. 93 and onward ; 2 
ibid, to 7th vol.) This, without objection till now, is strong evidence 
of the right. (Briscoe r. Bank of Kentucky, 11 Pet. 257, 318.) 

The Legislature has always been in the habit of thus promoting its 
domestic or internal commerce and convenience in travelling, when of 
an opinion that its people would gain more by the bridge than the 
navigation under it without the bridge. (1 Pick. 180.) 

But, not forgetting navigation, they seldom, if ever, allow such 
an obstruction without a draw of sufficient width to accommodate 
navigation and ship-building, and vessels wishing to pass through. 

Incorporations of bridges in such places have firequently been 
recognized, by State judiciaries, as suitable exercises of power by 
States. (17 Conn. 64; 8 Cow. 146; 1 Pick. 180; 7 N. Hamp. 

350 

In the States within what was governed by the ordinsdice for the 
North-western Territory, perhaps, &s could not be done, as that ordi- 
nance declares that all navigable rivers within it shall continue to be 
» common highways." (3 Ohio, 496; 1 McLean, 351; 3 How. 
224.) But I speak of States without any such restriction, or any in 
their own constitutions, or in the assent to their admission given into 
the Union by Congress. (Pollard v. Hagan, 3 How. 212.) Or 
where no treaty by the General Government, like that of 1783 and 
1794, stipulated for the free navigation of a river like that one of the 
Mississippi. " The navigation of the river Mississippi, from its souroe 
to the oceau, shall forever remain free and open to the subjects of 
Great Britain and the citizens of the United States.'' (Art. 8 of 
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Treaty of 3 Sept. 1783, 8 Stat, at Large, 83.) " The river MisBW- 
sippi shall, however, according to the treaty of peace, be entirely 
open to both parties." (Art. 3d of Treaty of 1794, 8 Stat, at Large, 
117.) 

It is yet unsettled, whether, if a river navigable above one State 
then runs into another before it joins the ocean, the lower State may 
not obstruct it, or exact tolls. This point was not started, nor decided, 
though it would arise in 12 Pet. 97 ; nor need it be settled here, as all 
this stream is in one State. The free navigation of the Mississippi, 
or of the Florida rivers, however, was never yielded to us, while Spain, 
a foreign State, owned the territory at their outlets. Nor is that of 
the St. Lawrence or of the St. Johns, owned by the British, yielded, 
except by treaty, and for a quid pro quo. 

The arguments in fevor of their freedom in such cases, thou^ 
plausible, have never yet been admitted as rendering the question a 
settled one, in national law, in their favor. (1 Am. State Papers, 
Foreign Relations, 252, 253, 260 ; 3 ibid. 341 ; Jour, of Old Cong. 
1787; 1 Lyman, Dip. of U. States, 239, 267; 2 For. Rel. 101.) 

Even the sound duties in the Baltic, for passing through an arm 
of the sea, are acquiesced in by most nations, though it is rather to 
defray the expense of keeping it lighted, as light-money is paid on 
other coasts, and to remove and repkoe buoys yearly, as the ice forms 
and disappears, and keep the passage free from piracies, than any 
departure fix)m the general principle that the sea is free to all, however 
rivers may be, as the sea is the great highway of nations, rather than 
of one nation ; and the outlet usually is not enclosed by the territory 
of any one government. 

The case of the Black Sea may be an exception, at the straits, as 
there that is preserved a close sea by Turkey, and its passage obstructed 
and regulated as if a navigable river, entirely within her territory, 
though resisted, and at times successfully, by other nations. (See on 
these, Vattel, B. 1, ch. 23, § 281—295.) 

But that not being this case, nor this being an obstruction by an 
individual, without a claim of authority from the State, I feel com- 
pelled to admit that the State itself may set up her State rights to 
legislate concerning the waters where this bridge exists clearly within 
her limits, and partially obstruct them, if she minks it beneficial, till 
her acts conflict with some law of Congress connected with foreign 
commerce, or that between the States. (Kellogg t?. The Union Com- 
pany, 12 Conn. 7.) 

But, while conceding such rights to States over their navigable 
waters, I think that corresponding duties are imposed on them to treat 
wanton or cafireless obstructions in them by individuals as offences, 
and to punish or remove them as nuisances. This is the doctrine of 
both the common and the civil law. (1 McLean, 380 ; City of 
Georgetown v. Alex. Canal Co., 12 Pet. 91 ; Bac. Abr. Nuisance, 
B. ; 2 Ld. Bay. 1163; 10 Mass. 70; Coop. Just 68, and note, 455; 
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Angell on Tide-waters, 15, 16 ; Vattel, B. 1, ch. 22; 20 John. R 
98 ; 17 ibid. 195; 8 Caines, R. 319 ; 2 Conn. 481.) 

The passing upon such rivers belongs to the public or people at 
large, as pubhc highways, and can be otetructed only by acts of Par- 
liament in England, or the States here ; or, perhaps, in some cases by 
Congress, when under the execution of some of its special powers. 
(Martin v. Waddell, 16 Pet. 867, 410 ; Hale, De Jure Maris, 11 ; 
Commonwealth v. Buggies, 10 Mass. 391.) Thus, in England, while 
the king owns the soil between high and low wat^, the sea and nayi- 
gable waters are open to be used in common by the people, whether 
for navigation or fishing, unless the former is stopped by the sover- 
eign power before named, or the fishing is in fir^h water owned by 
an individual on both sides. There is a jus privattim and a jus 
publicum, (Angell on Tide-waters, 16, 19, 109; 5 Com. D. 102; 
10 Coke, 141; 1 Salk. 357; 1 Mod. 105; Rex v. Smith, 2 Doug. 
441 ; 6 Coke, 107.) 

And if fishing, as one public right, should conflict with navigation, 
another, the former, as of minor importance, must yield, and the par- 
ties take in their seines. (Angell on Tide-waters, 82, 95 ; Post v. 
Munn, 1 SouiL 61.) 

In Massachusetts, the province or colony so changed the common 
law principle on this subject, that the soil on the searfihores belonged 
to the conti^ous owners rather than the king [or the Province, and 
afterwards me State], for one hundred rods, when the tide ebbed out 
so &r. (1 Pick, 180 ; 6 Mass. 153, 435.) And, by some usage or 
common law, it has been held, tibat the owner may build houses or 
wharves on the flats one hundred rods, and thus obstruct the naviga- 
tion Aero, but leaving it open beyond. (Angell on Tide-waters, 
164, 155 ; Austin r. Carter, 1 Mass. 231 ; Adams v. Frothingham, 
3 ibid. 252.) 

It is otherwise, if not left open beyond. (Angell on Tide-waters, 
157; 2 Davis' Abr. 697.) But in Respublica t?. Caldwell, 1 Dall. 
150, it is held, that one cannot build a wharf encroaching on navi^- 
gable water, though room enough beyond is left for navigation. (So 
in Eigland, semb, 2 Starkie, 511 ; S. C. 8 Serg. & Lowber, 458.) 

Generally, however, whether the soil under the tide and under 
navigable rivers is owned by individuals or the States, it is, till changed 
by special legislation, subiect to the public easement of passing over 
it as a water highway. (Angell on Tide-waters, 53, 109; Adams v. 
Frothingham, 3 Mass. 352.) Such right was expressly resored in 
the Mass. Charter, p. 1, and 148. 

And if an individual owns the soil on both sides of a navigable 
river or arm of the sea, he cannot erect a bridge across, so as to impede 
or injure the jus publicum for navigation. (Commonwealth v. 
Charlestown, 1 Pick. 180.) 

If done by an individual, or any persons without authority from the 
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State, such obstacles to navigation are and shonld be punishable, and 
usually are under the local government. 

Without gohag into discriminations as to different kinds of obstruc- 
tion and the different modes of redress, whether the former be by 
bridges, or ballast, or sunken ships, or the latter by a suit for dam- 
ages, or an injunction or indictment, information or abatement as of a 
nuisance, it is suflScient here to refer to the following cases. (Russell 
on Crimes, 485 ; 1 Cowp. 86 ; Angell on Tide-waters, 29, 81, 45, 
101; 10 Mass. 70; Hw-grave's Tr. 36. See appropriations by 
Congress to remove obstructions in the Mississippi and other rivers, 
and in harbors, as in New Bedford, and especially sunken ships near 
Savannah and Baltimore ; and 5 Co. 101 ; 2 Salk. 459 ; 3 Bl. C. 5; 
Nabob of the Camotic v. East India Co., 1 Ves. Jr. 371 ; 5 Bam. k 
Aid. 268, and cases cited, post ; Malynes' Lex Mercat. See cases 
before cited. 6 Bam. k Cres. 566 ; Leach, Cr. L. 388 ; 2 Leach, 0. 
C. 1093 ; 3 Wheat. 366, note ; 2 Pet. 245 ; East, C. L. 778 ; Bac. 
Abr. " Injunction," B. ; Rose v. Groves, 5 Mann. & Grang. 613; 1 
Es. C. 148 ; Cro. El. 664; 2 New Ca. 281 ; Willes, 74; 4 Maule 
A; Selw. 101 ; 2 Scott, 446.) 

So, in England, a grant of land, covered by the sea, does not justify 
the grantee in putting up obstmctions to the free navigation. (10 
Price, 350, 378. See post, Angell on Tide-waters, 141, 150 ; 8 
Brow. T. R. 18.) 

The public nghts to navigate, Ac, go to ordinary high water 
Angell on Tide-waters, 67 ; 2 John. R. 337 ; Commonwealth r. 
harlestown, 1 Pick. 180) ; while private rights begin at the same 
place. (Ibid.) 

From all tnis it is manifest, that the place where ibis bridge is 
situated, and the subject-matter of it, and of nuisances in tfie river 
there, are within the scope of State authority to punish or permit, 
till Congress legislate, for some of the objects within its sphere, in 
such a way as to come in collision with the action of the State. 

If it be asked, then, whether the State laws make these acts a 
crime, it may be answered, from what has been stated, that, but for 
their special legislation, allowing this bridge, those acts doubtless would 
be a nuisance, and punishable as a crime in the State courts as at 
common law. 

But an obstmction of a pubUc highway within the limits of the 
State, by its own permission, probably could not be punished as a 
crime there, if the act of incorporation by the State permitting it be 
constitutional. (15 Wend. 114 ; 2 Pet 245; Inhabitants of Dover t?. 
The Portsmouth Bridge, N. Hamp. Sup. Ct, Strafford County, 1846.) 

It would be difficult to regard that as an offence against State laws 
which has been done in conformity to them, under an act of incorpo- 
ration from them. She is, perhaps, the best judge on all local mat- 
ters, all sections and interests being represented in her public councils ; 
and at least, if she, for public considerations, authorizes a bridge, under 
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certain restrictions and limitations, which she deems safe, it would be 
an anomaly for her herself to consider its erection a crime. 

If she authorizes it injudiciously, and injures navigation to her 
ports more than she benefits interior travel ajii trade, she is the chief 
sufferer. 

Such being the condition of State powers, State rights and State 
laws, on this subject, without reference to the constitution of the 
United States, the next inquiry is, how have these been afi^ted by 
that constitution, either by prohibitions to the States, or by the grants 
to the General Government before referred to, and the legidation 
which has taken place under them ? 

After the federal constitution was adopted, if a law by a State on 
this subject violated any prohibitory clause in it, or any act of Congress, 
duly enforcing any grant of power from the States, it would, of course, 
be unconstitutional ; but whether it would then be a crime, under the 
Federal Government, and punishable by indictment in this Court, as 
legislation now stands, depends on stul other considerations, which 
will soon be examined. 

Before deciding what port, if any, of the constitution, the acts 
done by the respondents violated in any degree, we must ascertain 
what authority in respect to such subjects the States parted with. 

The powers not granted by the States remained as before ; that is, 
they were reserved to the States or the people, as either may have 
exercised them before. Thus, in Miln v. New York, 11 Pet. 102, 
139, it is held that the powers reserved to the States are usually 
unaffected by the federal constitution. 

Again, the States may continue to legislate for internal commerce, 
for police, for roads, ferries, canals, &c., and regulate all, and '^the 
use of them, where such regulations do not interfere with the free nav- 
igation of the waters of the State for purposes of commercial inter- 
course, nor with the trade within the State, which the laws of the 
United States permit to be carried on." (Corfield v. Coryell, 4 Wash. 
C. C. 371.) 

Three kinds of commerce are confided to the General Government 
— foreign, between the States, and with the Indians. Hence, Con- 
gress possesses the power to regulate them, over those navigable 
waters, and to punish offenders in public vessels sailing upon uiose 
waters. (3 How. 230 ; 3 Wheat. 387.) 

In this instance, it is contended that the doings by and under the 
State interfere with and obstruct foreign commerce and that between 
the States. 

But this is not done eo nofnine, nor was such the avowed design; 
for Massachusetts was r^ulating domestic or internal commerce, and 
hence acting on a subject not granted at all to Congress, but among 
those reserved. (Brown v. Maryland, 12 Wheat. 419, 462, J Thomp- 
son; Gibbons v, Ogden, 9 ibid. 1, 194.) And the only ground of 
complaint in such a case is, that the State has so exercised her power 
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over that reserved subject as to impair the rights of the public and 
the (Jeneral (Jovemment as to foreign commerce, or that between lie 
States. 

Do the acts, authorized to be done by Massachusetts, violate, th®, 
anything delected to the General Government over foreign com- 
merce, or that between the States ? And if so, is such a violation 
made a crime by the General Government, and the trijJ of it devolved 
on this court? 

In order to consider a State law as void, because conflicting with 
one of the United States, it must not onlv affect the subject-matteTj 
have some influence over it, but be directiy incompatible or repug- 
nant, — an extreme inconvenience to it. (1 Story, Comm. on Const 
432.) 

Then must interpose, but not till then, the supremacy of the laws 
of the (Jeneral Government, within its proper sphere, prevailing over 
those of the States, when so using their own as to encroach on others. 

K " clashing sovereignties " come before us, — if one claims a right 
to set up what the other claims a right to pull down, or one to use 
powers of taxation so to abuse them, and violate what is confided to the 
General Gt)vemment, — then we must decide which is right; and if 
the Greneral Gt)vemment is, then its laws must be paramount and 
prevail. 

Holding the laws of the State to be subordinate when in conflict, is 
not giving to the United States any odious supremacy ; but merely 
saying, tliat when the States have parted with certain powers to Con- 
gress, they shall not so continue to exercise what are reserved as to 
impair the grant and use of those they have, for paramount public 
objects, confided elsewhere. Verba fortius accipiufitur contra pro- 
ferentem. 

The exercise of reserved powers by the State, when conflicting with 
legitimate acts of Congress, must yield, if so used as to be repugnant, 
as must the exercise of concurrent powers by the States, when becom- 
ing repugnant. Otherwise, the General Gt)vemment could not move 
on, and its constitution and laws be paramount even within their proper 
sphere. (11 Pet. 103, 137, 147, 156 ; Gibbons v. Ogden, 9 Wheat. 
1, 195, 209; 12 Wheat. 419, 446; 6 Pet. 515; Commonweallh r. 
KimbaU, 24 Pick. 859, 365; United States r. Hart, Peters' C. C. 
390 ; Holmes v. Jennison, et al., 14 Pet. 540, 574.) This is necessary 
by the constitution itself (Art. 6th.) 

" This constitution, and the laws of the United States which shall be 
made in pursuance thereof, and all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme 
law of the land; and the judges in every State shall be bound thereby, 
anything in the constitution or laws of any State to iJie contrary not* 
withstanding." 

So clearly was it supposed, when the constitution was adopted, that 
the acts of Congress under i^ would prevail over conflicting State laws, 
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that the only objection was, they would ride over the State constitu- 
tions also. 

But Mr. Madison, in the 44th number of the Federalist, shows 
clearly that thev must prevail over State constitutions, also, when 
conflicting ; or there would be no uniformity of laws in operation over 
all the Union, but some would be nullified in one State by its consti- 
tution, but be in full force in others. 

In 4 Wash. C. C. 378, 379, in speaking of the power to regulate 
commerce invested in the General Grovemment, the judge says : it 
'' comprehends the use of a passage over the navigable waters of the 
several States,'' and further, it *' renders these waters the public 
property of the United States for all the purposes of navigation and 
commercial intercourse, subject only to Congressional regulation." 

Hence, I cannot doubt that the power to regulate commerce abroad 
and between the States, conferred on Congress, authorizes it to keep 
open and free all navigable streams, from the ocean to the highest 
ports of delivery or entry, if no higher, and protect the intercourse 
between two or more States, on all our tide- waters. (2 Gall. 398 ; 3 
How. 230; Gibbons v. Ogden, 9 Wheat. 1; New York v. Mib, 11 
Pet. 102, 135 ; Angell on Tide-waters, 50.) Congress may remove 
unauthorized obstructiond, or punish them by acts of Congress ; and it 
may punish injuries on land, if they tend to interfere with foreign 
commerce and navigation ; or those between different States, though 
mere admiralty powers may not go above the sea. (United States v. 
Coombs, 12 Pet. 72. See, in detail, Mihi v. New York, 11 Pet. 102, 
155, by J. Story.) 

In the recent case of Waring v. Clarke, 5 How. 441, it has been 
settled, that jurisdiction in admiralty exists over torts, by collision of 
vessels, committed above the sea or tide-water, however far it flows 
into the body of a county. But this is not the English law ; and it is to 
be hoped will never be extended in this country to crimes, the subject 
we are now considering. The powers of Congress, however, embrace 
much wider matters than those of mere admiralty, on account of its 
authority over our foreign relations, and the regulation of our com- 
merce, not only with foreign nations, but between the States. And, 
as one evidence that the &amers of the constitution meant that the 
latter should cover matters on land often, as well as at sea, power was 
^ven to Congress, not only "to define and punish felonies committed 
on the high seas," but "offences against the law of nations." These 
last happen as often on land as water ; as do offences against the reve- 
nue, and the purity of our coin, and the security of the mails, and 
of all public property. Mere admiralty authority is much more 
restricted. By that,, also, as well as by the authority to regulate com- 
merce, no soil may pass. The right to the soil is one thing, the right 
to navigation in the water over it another ; and is vested elsewhere, 
for some purposes, in our government, as well as in other govern- 
ments. 

VOL. n. 19 
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It seems that now, in IWland, where a grant is made to a town 
or city of lands between high and low water mark, it is not to be oon- 
strued as giving a right to obstruct free navigation, carried on bj any 
or all people under general rights of trade, such as are enjoyed under 
our General Government. And where obstructed, a bill may be filed 
in the Exchequer by the Attorney General, to restram and abate the 
obstruction as a nuisance. (Attorney General v. Burridge, 10 Price, 
350 ; Attorney General v. Parmenter, 10 Price.. 378.) 

If towns here claim jurisdiction over waters navigable below low 
water, they have no right to the water, nor any to the soil below high 
water. (Palmer v. Hicks, 6 Johns. R. 133.) 

For purposes of foreign commerce, and of mat from State to State, 
the navigable rivers of the whole country seem to me to be within the 
jurisdiction of the General Government, with all the powers over 
them for such purposes [whenever they choose to ezerdse them] 
which existed previously in the States, or now exist with Parliament 
in England. 

So, by the Civil Law, ** navigable rivers," *' the sea and its shores," 
are destined to common use (1 Domat, Lib. 8, § 1, art 1), and the 
common use here for conveyance is with the Union. They are a spe- 
des of highway, and, therefore, cannot be appropriated to private use, 
except temporarily, either by individuals or corporations. (New 
Orleans r. United States, 10 Pet. 662, 724, 729.) Certainly not, 
in a permanent manner, unless authorized by the paramount govern- 
ment, which supervises and controls them as highways. 

There is a very instructive case on this subject in 10 Price, 350, — 
The Attorney Greneral v. Burridge, — which seems to have escaped the 
research of the counsel. 

It wafl an information by bill, praying that the defendants might be 
restrained from obstructing Portsmouth harbor, '^ so that the sea may 
again flow and reflow over the piece or parcel of ground mentioned in 
the bill" 

The obstruction was by buildings on piles over navigable portions of 
the harbor, and it was justified under a grant of the soil firom ihe king. 

It seemed to be conceded, that the king may own the shore between 
high and low water, and grant any private interest in it. (See pages 
369and40L) Such is the doctrine as to the States. (3 Wheat 388.) 

But it was also held, that the people, or, in other words, the pub- 
lic, have a right to the navigation, and an interest in all ports. (10 
Price, 372. Hale, De Portibus Maris, Part 2, ch. 7.) 

The king or his grantees have the soil, jus privatum, but subjects 
generally, and alien friends, have a right to navigate the water, a jus 
publicum ; and hence, if the buildings are a nuisance, they can abate 
them, 373, 378 ; as if on a pubUc highway, 2 Anstr. 603. Individ- 
uals must use their own so as not to injure others. (10 Price, 378.) 
Sic utere tuo, ui non alienum ksdas. 

What does encroach on or straiten the harbor, or lessen the dq[yth 
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of water and navigation, is a feet, questio facti^ 374. But when 
dime, it is an offence against the power which supervises the general 
commerce of the country. (Hale, De Portibus Maris, 36, 84. See 
also next case, AttOTney Creneral v, Parm^ter, 10 Price, 378, 412 ; 
Attorney General v. Richards, 2 Anstr. 603, 608.) 

But though Congress is enabled to make laws, keepmg navigable 
rivers and navigation unobstructed, as high up at least as tiie ports of 
entry and delivery, if not as high up as the waters are navigable, and 
impose pimishments for such ol^tructions as crimes, yet, if it has not 
been so done, c^m we punish it as a crime? If we cannot, this stands 
in the threshold against sustaining the present indictment in a court 
of the United States, and the act of incorporation by the State, 
allowing the bridge to be built, stands in the way of punishing the 
obstruction by it as a crime in the State courts. 

Some hold, that a grant bein^ made to Congress to regulate foreign 
commerce, and extend its judicial power to all cases in admiralty, and 
collect a revenue firom imports, and mMntain a navy, those grants 
alone, without any action on them, by the Greneral Government, as to 
bridges and other obstructions, divest the States of all authority to 
make laws in connection with navigable waters, and tjiat hence such 
an act of incorporation as exists in this case is unconstitutional and 
void, and is to be put out of the case, as if not existmg. 

While others contend, that as the States have not granted the pow^ 
to Congress over their internal commerce, that remains exclusively in 
the States ; and that, under this, they may erect bridges conn<^^ted 
with that internal commerce, without being amenable to any super- 
vision or* check by ^e General Government ; and certainlv not, unlesB 
the legislation conflicts in point of feet with some which has actually 
taken place under Congress, lij own views do not accord exactly 
with either rf these general positKHis. I think (1), that the power 
is, by the grants above referred to, vested in Congress over naviga- 
ble waters connected with our foreign and coasting trade, and for 
purposes of revenue, but does not by those gnmts prevent the States 
from c(mtinuing their former legislation over them, and especially as 
to reserved objects, till it conflicts vrith some laws passed by Congress 
under those grants, or some treaties made, or some express provisions 
of the constitution. (14 Pet. 594.) 

And (2), that when the States exercise the powers reserved, as to 
their internal commerce and poUoe, they may do it with impunity, 
while not in conflict with anything before done on the part of the 
General €k)vemment. But when in conflict, the express grant to 
Congress, and the action on it properly by the paramount govern- 
ment, must overrule and control all which is done repugnant to it by 
the State. (12 Conn. 7.) 

K it was necessary to admit that the State here, as contended by 
the prosecution, was exercising a power to regulate that foreign com- 
merce, such as is confided to tiie General Government in the consti- 



Digitized by 



Google 



220 ADMIRALTY JURISDICTION AS TO 

tution, its conduct was perhaps still valid, till it conflicted with some 
act passed by Congress, or some duty or right under its federal rela- 
tions. (11 Pet. 103 ; 15 Pet. 574.) 

But it would hardly be necessary in this case to go into that, if 
all admitted that a State might do this act of empowering a bridge 
to be erected here, under its reserved rights as to internal conmierce. 
For then, of course, it would be valid, till conflicting with some para- 
mount act of Congress under its conceded authority to regulate for- 
eign commerce and that between the States. (2 Pet. 245.) 

Yet this, as before remarked, being contested, and it bemg consid- 
ered by some vital against the constitutionality of the State laws, if 
aflFecting a matter of foreign commerce, or that between the States, 
though not conflicting with any act yet passed by Congress, I shall 
make a few remarks on it here, and refer to others made by me in 
Peirce v. New Hampshire, 5 How. 554, 618. 

I think it the safer and sounder opinion, that a mere naked powar, 
unexercised and dormant in the General Government, with no prohi- 
bition, express or implied, to the States, to act on the same matter, 
could not make the State legislation upon it nugatory or unconstitu- 
tional, much less render acts crimes which are done under State 
laws of that description. (Willson v. The Black Bird Creek Com- 
pany, 2 Pet. 245.) Such are laws as to weights and measures. 
Beside these, as to disciplining the militia, and on bankruptcy, and 
regulating the army. (Groves v. Slaughter, 15 Pet. 44y.) The 
subject under consideration now, as to r(^ds and bridges, was, how- 
ever, never of that mere doubtful character, but was among the 
powers supposed to be reserved to the States, where it before belonged. 
(9 Wheat. 203.) 

It was always to continue to be exercised by them for domestic or 
interior commerce within each State, that branch of ccmmierce not 
having been granted at all to the General Government And, as 
hereafter explained, it could never be questioned in its exercise till 
it impaired or encroached on some power over foreign commerce, or 
that between the States, which had been confided to all the Sts^ 
united. 

If the States can and will, till special legislation by Congress, pun- 
ish such acts as they deem injurious to the public interests, and do it 
either under their reserved or concurrent powers, no necessity exists 
for any forced construction to enable this Court to act, in order to 
prevent such wrongs from going unprosecuted. 

K done under their reserved powers, and able to be vindicated 
under them, their right is clear. But if done as a concurrent power, 
and relating to some local matter, connected with foreign commerce, 
either allowing or punishing it, their right is less clear, but, in my 
view, can be successfully vindicated. 

Supposing that I have not succeeded in showing this act of incor- 
poration, and the conduct of the defendants under it, to be legal under 
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the reserved powere of the States ; it seems to me lecal, as before inti- 
mated, under a ooncnrrent right in the States to legislate cm local 
matters connected with foreign conmierce, till coming in actual and 
serious collision with some measures by Congress. My reasons for 
this opinion dire these : The States were the great fountains of legis- 
lation, the bulwarks of social and civil rights. Where they had acted 
before the constitution, they would be hkely to continue to provide as 
to local matters within their own limits, till Congress got ready to 
provide for them, when the power was granted to Congress. This 
would especially be the case as to such pressing and interesting mat- 
ters as commerce. The constitution, wh^i not expressly forbidding 
the States to act longer on the matter, nor forbidding it by neces- 
sary imphcation, seems to allow it, and the continuance of some 
local State cognisance over it is often requisite for the pubhc peace 
and safety. 

Hence, it has become the more prevailing doctrine among jurists 
and statesmen in these cases of powers bestowed on Congress, and not 
expressly, or from the nature <^ the case, i»rohibited to the States, 
that till Congress find it expedient to make specific laws under them, 
the authority of the States must be regarded as still continuing, in 
order to preserve order and the public tranquillity, and to regulate 
and punish, or license and uphold, local measures, according to the 
views of each State, or the interests of the community within its 
boundaries. 

Because, otherwise, there could be no punishment for some of the 
most flagrant outrages ; and because the makers of the constituticm 
well knew that Congress could not at once and forthwith provide for 
the full exercise of dl its clear powers, if it wished, and would find 
it expedient not to use some, till time and occasion might develop the 
necessity of using what had been confided to it, and then would pro- 
vide for the emergency by frurther and specific legislation. 

In the mean time, c<msiderin^ the States as still legally entitled to 
preserve the public interests and peace within their Uirnts, and punish 
violations of them, in cases where tiiey did it before, would not be 
derogatory to the General Government, nor strip it of any legitimate 
authority ; it would treat the continued exercise of such powers by 
tiie States as only ooncurrent, or rather subordinate, till the General 
Government found it expedient to legislate ; and then, of course, the 
concurrent or subordinate authority of the States yiekling to the 
exercise of the same authority by the General Government which it 
had been empowered to use, and whose exercise of it, where once 
commenced, would be paramount 

The following books and cases sustain this course of reasoning. (4 
Elliott's Deb. 367; 3 Jeffi Sp. 425—429; Peck's Trial, 401, 434, 
435; 2 Cra. 897; 3 Serg. & R. 179; 4 Wheat. 196, 198. See 
others, post, and in Houston v. Moore, 5 Wheat. 1, 49 ; Sturges v. 
Crowninshield, 4 Wheat. 196; Willson r. The Black Bird Creek 

VOL. n. 19* 
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Company, 2 Pet. 245 ; Prigg v. Pennsylvania, 16 Pet. 539, 627, 
655, 664 ; 9 John. R. 568; Miln v. New York, 11 Pet. 103, 132, 
by Thompson, J. ; 3 Wheat. 386 ; Calder v. Bull, 3 Dall. 386 ; 1 
Kent, C. 364.) 

TUs view is not limited to that class of cases where the States have 
not granted to the General Government any power, though bordering 
closely on express grants, as in case of the fisheries. They still retain 
the power to regulate these on their rivers and on their coasts as before, 
and have never parted with the power over them. (4 Wash C. C. 
383; Martin v. WaddeU, 16 Pet. 367.) 

So, as to quarantine laws, police regulations, ferries, and roads and 
bridges, the States retain the general power over them all. (Miln t?. 
New York, 11 Pet. 102, 141, 142, 151.) So, in respect to pilots, 
they continue to legislate by the express assent of Congress ; and it is 
not, in my view, a truth that the States and the people have not 
granted power to Congress, which may affect ferries, roads and bridges, 
in certain cases, by granting authority to the General Government to 
regulate commerce, foreign and between the States ; but probably that, 
till Congress act on the subject, the States should continue to act, for 
reasons before stated, and when Congress have legislated on a part 
only, should afterwards continue to act so &r as Congress have not 
come in collision with the State laws. 

The cases of the militia, and of bankrupt laws, weights and meas- 
ures, taxation of land, &c., have been before referred to, and are 
familiar cases, where the States have continued for half a century to 
act, when Congress did not conflict with them, though they are powers 
clearly and expressly granted to the General Government, in the same 
language and article with those as to commerce, but not seeming to be 
exclusive in their character. And in numerous other instances, since 
the first years of the operations of the government, the courts of the 
United States have, for the first time, b^n specially empowered to try 
for offences in cases where previously they possessed no such author- 
ity to do it, and where previously even the acts complained of were 
not offences by any laws in force under the government of the United 
States. (See many cases as to crimes, in the Act of March, 1825.) 

It is, at the same time, conceded, that the courts of the United 
States have felt indisposed to decide cases on this ground, when able 
to dispose of them on other grounds. 

Hence, in Mibi v. New York, 11 Pet 102, the judgment was ren- 
dered on the ground that the State was exercising a reserved right ; 
and so in Groves v. Slaughter, 15 Pet. 509 ; and so a part of the 
Court in Holmes v. Jennison, 14 Pet. 540, 580. 

But Thompson, J., in the former, held this doctrine, and Ch. J. 
Taney seemed to do it in the latter, though he said (15 Peters, 609), 
it was not yet decided, nor was it necessary to decide, whether a State 
law was not good as to foreign commerce, till it conflicted with some 
ajot by Congress. 
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In the recent decision in what are called the license cases (5 Howi 
504), some members of the Court went into this question, and held 
that if the license laws were regulations affecting our commerce 
abroad or between the States, they were defensible as local meas- 
ures, not intended to encroach on the acts of Congress, and not, in 
feet, impugning any of their provisions to produce uniiformity, and 
regulate generally the trade or navigation of the country. 

They were . like colonial laws in respect to a parent country, or 
by-laws of cities, towns and corporations, as compared with their 
cnarters, or rules of the navy and war departments, and of courts 
under general provisions organizing them. All are permissible, yet all 
subordinate ; and none are void till repugnant and inconsistent. (See 
the license cases, 5 How. 504.) 

Thus, for illustration. Congress has made no provision for keeping 
many of our ports and harbors free frt)m sand-bars and deposits of 
mud, so as to enable vessels engaged in the foreign or coasting trade 
to enter and depart under the general regulations of commerce K)r that 
purpose ; and some have deemed it unconstitutional for Congress to 
expend money on such objects. But cannot the States remove those 
\ms and deposits ? States and cities have often done this. Because 
Congress has made the place a port of entry, can the States do nothing 
in relation to it, under the idea that the power of Congress is exclu- 
sive 7 Cannot the States and cities under them, also, appoint harbor- 
masters to regulate ballast, and the place of anchorage of the foreign 
vessels? 

Cannot they make or authorize wharves, at which the vessels can 
unload? or prescribe how their fires shall be extinguished or guarded 
while in port, so as to prevent conflagration to the shipping and the 
town? 

It is not mere quarantine or health laws, or inspection laws, or 
police laws, or pauper laws, or bridges and roads, or laws as to inter- 
nal commerce within the State, all of which may be considered as 
reserved, and the power over them never granted ; but much as to the 
improvement and regulation of harbors and vessels in port in other 
respects, the loading and unloading, and various minutise, some as to 
pilotage, and some as to the crews, all connected with the vessels 
engaged in foreign navigation, as well as others, but not directing any- 
thing in respect to them which conflicts with any actual existing 
legislation by Congress. 

In 14 Peters, 579, the chief-justice and a majority of the Court 
held, that unless the power was exclusive in the General Government, 
a State might continue to exercise it, if she had done it before the 
constitution ; and that it was not exclusive, unless expressly forbidden 
to the States, or in its character one which should be exercised alone 
by the General Government, and implies an exclusion of the States 
entirely ; e, g, legislation over the District of Columbia, p. 589. On 
such principles, if, says Justice Barbour, " they can be construed as 
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being exclusive, " '^ then the necessary consequence is, ibst ^ States 
cannot exercise them, whether the Greneral Qovemment shall or 
shall not think proper to exercise them. K, on the contrary, they 
are not exclusive, but concurrent, then the States may rightfully 
exercise them, and no question of repugnancy can ever arise whilst the 
power remains dormant and unexecuted by the General Government." 

As some powers are expressly prohibited to the States, 1^ raises 
a presumption that all are which it was meant should be. And as 
these local powers in connection with foreign commerce are not 
expressly forbidden to the States, they were not to be so considered, 
and have not been in practice for the last hsdf-century. 

The advocates of the exclusiveness of this power in Congress will 
no more allow the States to act, where Congress has not acted, than 
where it has. 

They hold, that the power is gone from the States ^tirely, and that 
Congress, by its silence, as emphatically speaks that nothing shall be 
done, as, by its legislation, that something shall be. (The Chusan, 2 
Story, 415, 465; Golden v. Prince, 8 Wash. C. C. 313, 322; Prigg 
V. Pennsylvania, 16 Pet. 589, 618 ; 9 Wheat 209 ; Groves v. 
Slaughter, 15 Pet. 504, by McLean, J., and 511, by Baldwin, J. ; 
Mihi V. New York, by Story, J., 11 Pet. 158; 5 Wheat 1, 21, 22; 
12 Wheat 488.) 

But how does this tally with the &ct that the General Government, 
under the new constitution, went into eflGect Mareh 8d, 1789 ? (Owens 
V. Speed, 8 Wheat 420.) 

Most of the important laws as to imposts, ports of entry, and the 
judiciary, did not pass for some months after. (See 1 Laws by Litt 
& Br., 24, 27, 72.) 

Hence, on this theory, it is obvious that an entire interregnum of 
law has existed, and must exist in many cases, till Congress legislate 
expressly on matters that have been confided to it 

1 am not here going into the powers expressly reserved to and left 
with the States, but those which are granted, mough in their nature 
not granted exclusively in every respect, local or otherwise, and not 
exercised in hostility, but in allegiance and subordination, to the Ckn- 
eral Government. (2 Cranch, 297 ; 9 John. R 507 ; 3 Serg. & R 
179.) 

A regulation by a State may aid or cooperate with an act of Con- 
gress, — be a friend, and not an enemy ; and though it is not a police one, 
yet, if within the legislative scope of the action of a sovereign State, it 
may move on till impinging against something actually prohibited to 
the States, or actually and legitimately done by Congress contranr to 
it. (See case Prigg v. Pennsylvania, 16 Pet 539, 657, views of the 
minority.) 

The idea t^t, because Congress can act on the matter, but have 
not, all State action, though &vorable and assisting the object^ is 
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ipso facto void, seems to me entirely untenable. (Daniel, J., p. 657, 
and Thompson, J., p. 635.) 

And it is equally void in the views of some, if the action of the 
State coincides and aids any exercise of powers by Congress, as if con- 
flicting with it. (Prigg v. Pennsylvania, 16 Pet. 651.) 

All permitted to the General Government is not enjoined to be 
done, and at once, but only when necessary, useful or required by 
public exigencies ] e. g, \o declare war, to borrow money, to lay and 
collect taxes, as well as to regulate commerce. 

And when some loans are needed, or some taxes, or some regula- 
tions of commerce, it does not follow that all are, or all these powers 
at once are to be acted on and exhausted ; or that the States cannot 
continue to borrow money, or collect taxes, or pass any local laws 
concerning commercial matters, when not expressly prohibited, and 
not conflicting with those by Congress for general and uniform pur- 
poses. (4 Ball. 11; 5 Cranch, 61.) 

All the powers have never yet been legislated on which are given 
to Congress in the constitution. (7 Cranch, 504; 1 Wash. C. C. 
235 ; 4 Wash. C. C. 383 ; Paine's C. C. 51 ; 4 DaU. 10 ; 3 Wheat. 
887.) 

The constitution has merely empowered Congress to regulate cer- 
tain matters, when its members please. But tiU they please to do it, 
and in all which Congress do not please to touch at any time, the 
States may usefullv continue to regulate the subject within their 
respective limits, till Congress finds it expedient and a duty to act for 
the whole. (See cases before cited.) 

In one part of the constitution, art. 1, $ 10, the States are at once 
and absolutely prohibited longer to do certain things, and then, of 
course, there is no concurrent power ; as, for instance, ** no State shall 
declare war," " no State shall make anything but gold and silver a 
tender," '' no State shall emit bills of credit," &c. 

But, in other places, and especially as to the regulation of commerce, 
it is not so. It is not ** no State shall longer regulate commerce," 
but "Congress shall have power" ''to regulate commerce, or for- 
eign," &c., and so is the grant. That is. Congress shall have power 
to regulate it whenever and to whatever extent it pleases ; but, in the 
mean time, till it chooses to regulate it, and in all it leaves unregulated 
of a local character, the States are not prohibited to do what they 
before had a right to do. Congress may in terms, also, be at times 
invested exclusively with a power, or its further exercise by a State 
may be inconsistent, incompatible, or absurd. Such is the govern- 
ment of the District of Columbia, or of the navjr. They stand^ of 
course, like prohibitions, and are governed acoordmgly. (Houston v. 
Moore, 5 Wheat. 49.) 

It is not a little singular, that amidst so high-toned' and broad con- 
structions as Hamilton generally adopted, he stOl acquiesced in this 
system of construction concerning the grants of judicicd power to the 
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0«:ieral Groyemment, and held them never to oust that of the States 
before existing, unless clearly contradictory. In No. 82 of the Fed- 
eralist, he says : '' But, as the plan of the convention aims only at a 
partial union or consohdation, the State governments would clearly 
retain all the rights of sovereignty which tiiey before had, and wYdeh 
were not, by that act, exclusively delegated to Congress. This exclu- 
sive delegation, or rather this alienation of State sovereignty, would 
only exist in three cases : where the constitution in express terms 
granted an exclusive authority to the Union ; where it granted, in one 
instance, an authority to the Union, and in anoth^ prohibited the 
States from exercising the like authority ; and where it granted an 
authority to the Union, to which a similar authority m the States 
would be absolutely and totally contradictory and repugnant.'' 

But can it be pretended, that the action by a State on mere local mat- 
ters of a commercial character, and about which Congress has not yet 
legislated, is contradictory or repugnant? Certainly not, till Congress 
do something concerning this particular matter ; and tiien, as before 
shown, its laws and regulations must be considered paramount (15 
Pet. 509.) 

The chief importance, in settling the true construction of grants like 
these, to be such as not to prevent the State Courts and State Legis- 
latures frt)m continuing to act till Congress legislates, is, that it takes 
away any apology for forced and broad constructions, and a resort to 
common and admiralty law analogies and aids, without acts of dmr 
gross evidently and dearly made in order to punish ofifences. For, 
without such a dangerous construction and resort, they can be pun- 
ished by the States, if the States please. 

But, if they could not be either so punished or allowed, how would 
the argument stand ? An act would merely go unpunished till Con- 
gress choose to denounce it as a crime, and provide what court should 
try it. 

And, for this reason, can limited courts like this, under a limited 
government like that of the United States, assume, that because the 
people and the States have empowered Congress to regulate commerce, 
and define piracies and felonies committed on the high seas, and given 
to its courts authority over all cases of admiralty and maritime juris- 
diction, the offences connected with these matters are sufficiently 
defined in the constitution itself? Surely not 

The next question to be examined in detail, and with the care its 
deep interest to the State and the G^eral Government deserves, is, 
whether the conduct described in this indictment, though at a place 
where the powers of Congress may reach for commerdal purposes, can 
be regarded as a crime by this Court, unless it has been clearly so 
declared by the constitution, or a treaty, or an act of Congress, and 
its trial devolved on us ? 

Various decisions have been made, which hold that some act of 
Congress, or at least the constitution or a treaty, must expressly 
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define a crime, and grant jurisdiction over it to the Circuit Court, 
before the latter can sustain an indictment for any conduct supposed 
to yiolate the public rights or public peace. 

And, in accordance with these, it has been further held, that a 
matter must be presented to a court of the United States in some 
authorized form, before it becomes a case under the constitution or 
laws. (Osbom v. The Bank of the United States, 9 Wheat 738 ; 1 
Pet. 511.) 

The decisions above referred to proceed upon the ground, that the 
General Ck)Temment itself is one of limited powers, and hence pos- 
sesses no authority to punish conduct, beyond what is expressly 
granted to it, or is necessary and proper to carry into effect what is 
expressly granted. That it hence follows, no conduct can be declared 
a crime by Congress, which does not come witliin such power. That 
the constitution, being an organic instrument and finrm of govemmait 
for general purposes, does not usually establish courts, and limit their 
jurisdiction, and parcel out among them and define various o£fences, 
but leaves that duty to Congress. The definition of treascm, in the Sd 
article and 2d section, is almost the only excepticHL 

It is furthermore held, that if Congress does not declare particular 
acts to be offences, and prescribe the extent of punishment and place 
of trial, though the subject-matter is within the powers granted to the 
General Government, no particular court has any ri^t to try a person 
lor doing these acts, or aflfiz any punishment to them, as every 
court under the General Government is limited to the trial and 
pumsbment cS such matters, and such only, as Congress has been 
pleased to confide to it (3 Wheat. 389 ; 4 ibid. 407 ; Bhode Island 
V. Massachusetts, 12 Pet 657, 721 ; 3 Kent, C. 838, 341, 364 ; 1 
Kent, C. 363.) 

It has been repeatedly held, that though certain powers are granted 
to the (jeneral Government, it is consid^ed that no acts done against 
them can usually be punished as crimes without specific legislation. 
Thus, it is said, ^^ The legblative authority of the Union must first 
make an act a crime, affix a punishment to it, and declare the court 
tbat shall have jurisdiction of the oflfence." (8^ United States v. 
Hudson & CowcUn, 7 Cranch, 34, Johnson, J. ; 4 Ball. 10, in note to 
Stanly v. Bank of North America.) 

And again, that acts of Ccmgress, as well as the constitution, must 
generally unite to give jurisdiction to a particular court. (1 Kent, C. 
294 ; 4 Dall. 8 ; Clarke v. Baiadone, 1 Cranch, 212 ; Mclntire v. 
Wood, 7 Cranch, 504.) 

The Circuit Courts cannot act, unless the power is conferred by 
Cwigress. (4 Wash. C. C. 383; Barry v. Meroein, 6 How. 103.) 
It is unlike the king in England, who has divided all his judicial 
power among his several courts. 

So, generally, it is not enough to constitute an act a crime, that it 
is opp(«ied to some law or the constitution, unless they declare it to be 
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criminal or punishable. It often is but a civil injury or wrong. 
(Evans r. Foster, 1 N. Hamp. 374.) Though in many cases, from 
the nature of the opposition or violation of a law, it may be criminal 
on common law principles, in other cases it would not be. 

Is it, then, an offence under the constitution, by construction and a 
resort to any common law principle ? In Ex parte BoUman & Swart- 
wout, 4 Cranch, 75, 93, the true guide in answering this question is 

S'ven. " Courts which originate in the common law possess a juris- 
ction which must be regulated by the common law, until some stat- 
ute may change their estabUshed principles ; but courts which are cre- 
ated by written law, and whose jurisdiction is defined by written law, 
cannot transcend that jurisdiction." (Marshall, Ch. J., and p. 102, 
Johnson, J.) 

Treason is defined in the constitution; but when cases are not 
clearly within it, courts will leave them to " receive such punishment 
as the Legislature in its wisdom may provide." (p. 127.) 

It may also be deemed an exception to the requirement of a specific 
act of Congress in every case, and for all purposes, if the constitution 
or a treaty should define a crime with precision, as the former does 
treason, and the latter do at times the crimes where surrenders shall 
be made, and in the latter the matter should also be within the author- 
ity of the treaty-making power. (See the Extradition treaties with 
Irance and England.) But unless they went further, and in the 
constitution or treaty, or elsewhere, designated the court or magistrate 
to try or examine the offence, that must still be done by legislation, or 
the jurisdiction in any particular court could not be sustained. (See 
case of the British Prisoners, ante^ p. 66.'^ For all the courts of the 
United States being, as before explained, termed under a constitution 
of limited powers, and being courts of limited jurisdiction, a case must 
come within what is confided to any one of them before they can try 
it. The grant in the constitution of judicial power does not vest it in 
any court. But by another clause it is vested in the Supreme 
Court, and such inferior courts as Congress may fix)m time to time 
establish. 

Congress, therefore, must say how much or what shall vest in one 
inferior court, and what in another ; and how much by one act, and 
when the residue. • 

In Livingston v. Van Ingen, 1 Paine, 45, the Court holds, that 
when an action at law is given in Circuit Courts, it does not follow 
that it may enjoin on the equity side, as no such express grant of 
jurisdiction is made; but it has oeen given since by act of Congress, 
in 1819. There is no power, even in civil matters, in this Court, to 
take cognizance of them, unless an act of Congress has given it. (1 
Paine, 48, 49.) K so limited in civil cases, it is a fortiori in crimi- 
nal cases. 

Courts, when established, get only what is conferred on them by 
Congress, and not what is in the constitution given to Congress, except 
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some jurisdiction which is there given to the Supreme Court, and will 
Boon be referred to in detail. Much power remains dormant in Con- 
gress, which it is not expedient to exercise at particular periods, or 
about which Congress have not yet agreed how to legislate. (1 Paine, 
51 ; 4 Wash. C. C. 383.) 

To enable this Court to act, a case must not only fell within the 
judicial power of the United States, as conferred by the constitution, 
but jurisdiction over it must have been conferred on the Circuit Court 
by some act of Congress. (Conkling, Prac. 69, 88.) Such cases 
alone are those described in the Judiciary Act, as " cognizable under 
the authority of the United States." (2 Dall. 297.) 

The same doctrine prevails as to a mandamus, except in the Dis- 
trict of Columbia. (Mclntke v. Wood, 7 Cranch, 504 : 12 Pet. 
524.) 

So as to suits by the first United States bank, the act of incorpo- 
ration being silent. (Bank of United States v. Devereaux, 5 Cranch, 
61. So as to crimes. The United States v, Hudson, 7 Cranch, 32; 
The United States v. BevaDS, 3 Wheat. 336; United States y. 
Wiltberger, 6 Wheat. 76 ; United States v. Smith, ibid. 153, 157 ; 5 
Mason, C. C. 300; 12 Pet. 73 ; 4 Dall. 10 ; 3 Kent, C. 363.) 

It continues in this way till Congress calls into action its other- 
wise dormant powers, which, as before remarked, it evokes slowly, 
but seldom fully. (5 Wheat. 115, note; Conk. Pr. 70, 71; 10 
Wheat. 190.) 

Indeed, we must look entirely to the constitution, treaties, and 
acts of Congress, to see what constitutes an offence in this Court. 

The United States has no unwritten code to give it jurisdiction, 
though the common law, as before remarked, may be resorted to for 
analogies and definitions, where jurisdiction is conferred. 

Over civil cases in admiralty, jurisdiction is expressly given to the 
District Courts by Congress by a general grant, and to Circuit Courts 
an appeal in them ; but not over criminal cases in admiralty, either to 
the District or Circuit Courts. Jurisdiction cannot be exercised over 
the last, except as parcelled out and granted by particular acts of 
Congress, or by some general transfer to this Court of all cases of a 
criminal character in admiralty. (Conk. Prac. 82, 83 ; 5 Wheat. 
76 ; 3 ibid. 387.) 

The only cases contrary to this are The United States v, Coolidge, 
1 Gall. 488, 496, overruled in 1 Wheat. 415 ; and dicta in De Lovio 
V, Boit, 2 Gall. 388, 470 ; and remarks in the note to 5 Wheat. 115, 
and in 4 Dall. 429, by Justice Washington. If concurrent jurisdic- 
tion is given to State courts in some cases, then the exclusive juris- 
diction in the Circuit Courts is thus fer modified. (Houston v. Moore, 
5 Wheat. 29.) And a judgment in either is probably a bar to a suit 
in the other. (Ibid. ; 11 John. 519.) But a mere arrest is not a 
bar. (1 Gall. 1.) 

So a Circuit Court has no cognizance of military offences, that being 
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by law conferred on courts martial. (Ibid. ; 8 Kent, C. 341.) That 
is, probably, if happening on the high seas. (1 Kent, C. 362. 
Opinion of Attorney General, 114, 120.) 

I acquiesce in these principles and in this course of reasoning, as 
the safest and soundest in our comphcated system of government, and 
one which has the sanction not only of the contemporaneous construc- 
tion to this effect placed on it by some of the firamers of the constitu- 
tion, afterwards seated on the bench of the Supreme Court, but of 
succeeding times, and of many of the statesmen and jurists of the last 
half-century. 

It is an exception to a part of this reasoning for the previous action 
of Congress, where the constitution itself provides for a Supreme 
Court, and declares some of the matters which shall belong to its joria- 
diction, and hence takes from Congress any power to dispense with 
such a tribunal, or to confer the trial of those specified topics on any 
other tribunal. (See article 3, ^1, 2.) 

Thus, " The judicial power of the United States shall be vested in 
the Supreme Court, and in such inferior courts as the Congress may 
from time to time ordain and establish." (Sec. 1.) 

And, '^ In all cases affecting ambassadors, other public ministers 
and consuls, and those in which a State shall be a party, the Supreme 
Court shall have original jurisdiction. This last has been amended. 
(Amendment 11.) In all the other cases before mentioned, the Supreme 
court shall have appellate jurisdiction, both as to law and fact, with 
such exceptions and under such regulations as the Congress shall 
make." (Sec. 2^ 

This prevents Congress from conferring original, or any but appel- 
late jurisdiction, on the Supreme Court, in any cases except those speci- 
fied. (Marbury v. Madison, 1 Cranch, 137, 173 : 3 Cro. 75 : 7 
Wheat. 42 ; 3 Dall. 17.) 

And it is another exception, or perhaps, more properly speaking, 
an incident to the establishment of such a court and other inferior 
courts under the constitution, that they, like the legislative bodies of 
the Senate and House of Representatives, possess authority to 
punish for contempts in the transaction of the business intrusted to 
them. 

It is considered an authority inherent in such bodies, appurtenant 
and indispensable, never necessary under any other governments to 
be conferred by particular laws, though open as this has been to sub- 
sequent legislation, modifying and regulating it, as was done after 
Judge Peck's impeachment, in respect to courts. (See Anderson r. 
Dunn, 6 Wheat. 204 ; 7 ibid. 46 ; Act 3d, March, 1831 ; 4 John. 
R. 317 ; 9 John. R. 395 ; United States v, Hudson & Goodwin, 7 
Cranch, 33, 34 ; 6 John. R. 357 ; 14 East, 1 ; 5 Dow, P. R. 165: 
4Cranch, 94.) 

Having thus seen that this indictment cannot be sustained in this 
Court, unless some law of the United States has declared it to be a 
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crime, and given to this Court jurisdiction over it, a necessitj exists in 
the next place to examine whether any portions of the constitution, or 
treaties, or acts of Congress, have in fact done this ; whether any of 
them have really prohibited as crimes such acts as those of the 
respondents, and empowered this tribunal to punish them. 

It is more convement often, and therefore I am inclined to consider 
these last questions together, as they depend on like principles and 
precedents. I do not understand it to be contended that any part of 
the constitution, or treaties, or acts of Congress, specifically declares 
the placing such obstructions as those in navigable tide-waters, like 
those at !New Bedford, to be a nuisance, or any other offence against 
the United States, and punishable by fine or otherwise in this court. 
But the reliance is chiefly on general provisions and prindples 
involved in them, su{^x)6ed to be comprehensive enough to include 
Ihis case. 

The discussion on this branch of the case has taken a very wide 
range, and will receive, as it requires, some detaU in its consideration, 
in order to cover the whole ground. 

I am not aware of any clauses in the constitution relied on so much 
for this purpose as that in section 8th, article Ist, which provides 
that " Congress shall have power " " to regulate commerce with for- 
eign nations, and among u^ several States, and with the Indian 
tribes ; " and that in the second section of article 8d, declaring that 
'' the judicial power shall extend to all cases in law or equity arising 
under this constitution, the laws of the United States, and treaties 
made, or which shall be made, under their authority," and '^ to all 
oases of admiralty and maritime jurisdiction." 

We will, therefore, examine the effect of these clauses first It will 
be seen that both of them relate to the powers conferred on Congress 
by the people of the States, and not to the powers conferred by Con- 
gress on any of the courts of the United States. 

Thejr merely prescribe the extent to which Congress may go in 
legislating as to commerce ; and instead of themselves providii^ for 
details in the constitution, they wisely leave to Congress to make such 
regulations as to commerce as it shall deem useful and proper, to 
define what shall be crimes against it, and declare how they shall be 
punished, and in what courts. (United States v. Coombs, 12 Pet 
72.) 

They proceed, also, to authorize Congress in express terms " to 
define and punish piracies and felonies committed on the high seas, 
and (fences against the law of nations " (8th section), but do not 
attempt it in the constitution itself. 

It will be manifest from all the expressions, no less than from the 
character of the instrument as a more general frame of government, 
and not one filling up and providing for details of legislation, that 
these clauses lay down rules as to the powers of Congress, rather than 
the powers of tnis Court and its juriscBction. 
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It leaves the ktter powers as they should be left, to the discretion 
of Congress and the public necessities and welfare, as these may from 
time to time require Congress, within the scope of the authority thus 
conferred on it, to define and parcel out for trial whatever it may 
deem unlawful, and properly punishable by the judicial tribunals of 
the United States. 

Judge Chase says, in a note to Stanley v. The Bank of North Amer- 
ica, 4 Dall. 10, ** The notion has frequently been entertained, that 
the federal courts derive their judicial power immediately from the 
constitution ; but the political truth is, that the disposal of the judicial 
power, except in a few specified instances, belongs to Congress. If 
Congress has given the power to this Court, we possess it, not other- 
wise ; and if Congress has not given the power to us or any other 
court, it still remains at the legislative disposal ;" and concludes it is 
not best for Congress at once to go as far as it may. (8 Wheat. 387. 
See cases before.) 

And such would seem to be the conclusion as to crimes by the 
admiralty law, by like analogies and reasons, except for the expression 
before referred to in the constitution, saying that the judicial power 
shall extend '^ to all cases of admiralty and maritime junsdiction." 

But that is only one of the enumerated subjects, like that ** to regulate 
commerce," which before belonged to the sovereign control of each 
State, and which by the constitution it was provided should be thereaf- 
ter placed under the control of the General Grovemment, and be acted 
on by its judicial tribunals. Ch. J. Marshall says, in Sevan's case, 3 
Wheat. 387, "It proves the power of Congress to legislate in this case, 
not that Congress has exercised the power." After that provision, it 
was still necessary, in order to enable one of its tribunals to try cases 
of admiralty and maritime jurisdiction, whether civil or criminal, to 
confer such authority on them to try all such cases, or to try only 
that portion of them which Congress might then choose to legislate 
on, and define and intrust to such tribunjJs. 

The same necessity existed for the action of Congress in this respect, 
as in respect to another enumerated grant to the judicial power over 
controversies *' between citizens of different States." No court, after 
being created by Congress, could have ventured to try such a case, 
under that grant merely in the constitution, without some legal pro- 
vision, conferring that particular power on that court. 

And so as to "all cases in law or equity arising under this consti- 
tution," "the laws of the United States, and treaties made, or which 
shall be made, under their authority," though placed within the judi- 
cial power of the Union, rather than of the States, not one of those 
cases, whether of a civil or criminal character, could be tried by any 
particular court of the United States, till an act of Congress empow- 
ered that court in particular to try it, with the exception before alluded 
to, of cases affecting " ambassadors, other public ministers and consuls, 
and those in which a State shall be a party," and which, with appeals, 
are, by the constitution itself, conferreJi on the Supreme Court 
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The Convention knew that admiralty power under the ConfederatiMi 
had been exercised by each State, except at times as to prizes. (1 
Mad. Pap. 91, 105 ; 2 ibid. 712.) They knew that, in order to pro- 
duce uniformity and regulate commerce, the power should thencefor- 
ward be exercised by the General Government Hence, in the early 
drafls of the constitution, to the Supreme Court was given jurisdicticm 
over '*all cases of admiralty and maritime jurisdiction" (2 Mad. 
Pap. 748, 744) ; and it was to be original there at first. 

The Convention was at first opposed to having any courts but State 
tribunals and a Supreme Court of the United States ; and, after letting 
the former try all cases, permitted s^peab to the Supreme Court. It, 
therefore, at first gave also to that Supreme Court admiralty and mari- 
time jurisdiction, as being a matter not suitable for the State tribunals ; 
and at one time struck out entirely any power in Congress to establish 
*•' inferior courts." (Ibid. 729.) At last it restored inferior courts, 
and gave to the Supreme Court still jurisdiction over admiralty cases, 
and others now in the constitution granted to ihe judicial power. But 
it provided that in other cases, except the trial of the President when 
impeadied, jurisdicti<Hi might be devolved on inferior tribunals. (2 
Mad. Pap. 1238.) Towards the close (p. 1556) it assumed the pres- 
ent form, and the jurisdiction of ^^ the judicial power " was ext^ided 
to admiralty cases, rather than that of the Supreme Court. 

But, wimt is decisive that, in doing this, tl:^y did not mean to adopt 
the whole admiralty code, criminal and civil, and confer jurisdiction 
over it on any particular court, but leave that to Cimgress, as it might 
find it expedient to define or adopt parts of it from time to time, it 
proceeded in another clause expressly to authorize Congress to make 
definitions of piracies and maritime felonies. This would have been 
unnecessary and improper, if the whole admiralty code as to crimes 
had already been adopted. 

The reasons for this were, that different punishments in dififer^t 
States existed for these felonies ; and as they were under admiralty 
power, and refer to foreign commerce, and are vague at common law, 
it was best to enable Congress to make them mc^re certain. 3 Mad. 
St. Pa. 1848, 1349, and in the Federalist, No. 42, it is also said, 
^^ But neither the common iK)r the statute law <^ that [Great Britain] 
or any other nation ought to be a standard for the proceedings of this, 
unless previously made its own by legislative adoption." (No. 42, by 
Madison.) 

When all the powers, not expressly granted to Congress, or not nec- 
essary and proper to carry those granted into effect, are reserved cau- 
tiously to t£e peq[)le and the States, it would hardly answer to enlarge 
the powers of courts by a very broad construction. 

If the immediate del^ates of the peojJe were to be strictiy restrained, 
much more should be their del^ates in the judiciary, whose m^nbers 
are not subject to reelections and short terms of office. 

These causes, then, not seeming to grant these powers to this Court, 
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but rather to Congress, can they be aided so as to make out the defi- 
nition of a crime in this case, and confer the trial of it on this Court, 
by a resort to any other clause of the constitution or to the common 
law, or the admiralty law in connection with the constitution T 

Looking for a constitutional definition of the present offence, and the 
power conferred on this Court over it, and nothing being found done 
or completed in either of the great and leading clauses on this subject 
that have already been considered, it was not Bkely to have been done 
in any other clauses, if not accomplished in those already examined, so 
important and so germane to the subject. It belonged to topics of 
commerce and admiralty jurisdiction, and to the power of courts, rather 
than other matters, unless we were justified in expecting the unquali- 
fied adoption of some whole code of laws in a constitution. Had there 
been a provision in it like that of our ancestors at Plymouth Rock, 
respecting the Mosaic code, directing the laws of any country or sov- 
ereign to be in force till Congress could make better ones, and offences 
under them to be prosecuted in any courts created by Congress, the 
diflficulty in this case would have been cured, if the conduct of the 
respondents should amount to an offence under those laws. Or, had 
there been a provision of a like tenor, adopting the common law, or the 
civil law, or the admiralty law, as a whole, and placing the execution 
of them in charge of this Court, then our jurisdiction would be clear, 
if the acts complained of were made an offence under and by them. 

But no such clause exists, and none was likelv to exist, for reasons, 
some of which have already been alluded to, and others that will occur 
to every reflecting mind. 

Beside the circumstance that a constitution is generally designed 
to regulate the legislative department, as well as others, rather than to 
make the laws themselves, it is obvious, f5rom the great extent of terri- 
tory, and different systems of jurisprudence, and numerous people to he 
operated upon by laws of the United States, that their agents could 
not find time in one convention to make a constitution and code of 
laws also, or consider how much of any existing code it was best to 
adopt absolutely. That they were not delegated to meet for the latter 
purpose ; that, therefore, they did not attempt it ; and consequently, 
instead of doing it, or adopting any general code as a guide, they 
merely empowered Congress within certain limits to legislate on cer- 
tain topics, and, with a view to prevent an interregnum, left, of course, 
the State laws in force till Congress should do this, except where pro- 
hibiting expressly, or by strong implication, the further action of the 
States on certam subjects. 

Nor was the convention which formed that instrument ripe and 
ready to adopt absolutely even the common law, much less the civil 
or admiralty law, with all their details, and with many uncertainties, 
and much vagueness as to their extent at different dates, and discrim- 
inating f5rom which date they should be regarded as taking effect. (6 
Wheat. 182, by Livingston.) The different States had conducted 
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diflFerently as to each of them : some introducing the common law as 
existing when their ancestors first emigrated hither ; some as existing 
at the Revolution ; and some, with large exceptions from it at both 
periods, of what did not accord with our situation and habits and new 
form of government. 

Again, some had adopted much of the civil law in their courts of 
equity and courts of probate; and others but little, and that only as an 
appurtenant to their common law tribunals and jurisdiction; and some, 
fipom their interior position, had adopted nothing of the admiralty law, 
and others little, if any, of it as existing peculiarly on the continent of 
Europe, and others more or less, perhaps, of what prevailed in Eng- 
land at the time of our Revolution. 

Hence it was wise not to wrangle and divide, as they must, by 
attempting to introduce, by means of the constitution, the common law 
of England, or of any one State, or of all the States, so far as it might 
be in force in all. The uncertainty as to its extent, the diflSculty of 
fixing it in cases of doubt, and the specific or general exclusion of all 
parts of it not suitable to our condition, were matters too formidable to 
be encountered in connection with their other great labors. It is also 
very inconvenient to adopt in any constitution any code as a part of 
the law of the land, without at the same time proceeding to make it 
alterable, by legislation alone, as the interests and wants and experi- 
ence of society might require. Otherwise, the smallest change, how- 
ever urgent, could not be eflfected, but with all the delay, expense, and 
formality, of amending a constitution, or the whole organic form of 
government for a great people. 

Hence the common law of England has been considered as not put 
in force, directly or indirectly, by means of any clause in the constitu- 
tion of the United States, so as to create, make, or help to make, any- 
thing an ofience, which has not been made so by the constitution itself, 
or acts of Congress passed under it. Duponceau on Jur. of Courts 
of United States, p. 9, says : " The common law of the United States 
is no longer the source of power or jurisdiction, but the means or 
instrument through which it is exercised.'' (See also Wheaton v. 
Peters, 8 Pet. 591, 658; United States v. Worral, 2 Dall. 384; 1 
Tucker's Black. 378, notes ; Serg. on Const. Law, 274 ; Federalist, 
No. 42; 1 McLean, C. C. 464; 2 McLean, C. C. 433; 2 Burr's 
Trial, 437, 482; Dorr's case, 3 How. 103, 105; 1 Wheat. 415; 
Duponceau on Jur. of C. of United States, Pref 14 ; Goodenough on 
Am. Juris. 276 ; 1 Kent, Com. 318, 319 ; 1 Story, Com on Const. 
132, 137, 141; 4 Cranch, 75; 7 Cranch, 32; 9 Cranch, 333; 2 
Brock. 477 ; 2 Pet. 144, 446 ; 11 Pet. 175 ; 12 Pet. 524. Contra, 
The Regulus, 1 Pet. Admiralty, 213; ibid. 229, note; 4 Dall. 429, 
Justice Washington.) 

And, however courts may properly resort to the common law to aid 
in giving construction to words used in that constitution and those 
laws (United States v. Pabner, 3 Wheat 610, e. g. "robbery"), the 
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body of the common law, as such, does not alone give jurisdicticHi in 
any case, and enable the Court to declare any acts to be oflfences under 
the United States and to try them, where the constitution and the 
acts of Congress have been silent concerning them. (7 Crandi, 32 • 
1 Wheat. 415 ; 3 Wheat. 336 ; 5 Wheat 76.;^ 

At the same time, in deciding on private rignts in civil cases, whidi 
must often be according to the laws of the respective States, the com- 
mon law will govern us so fiu: as it is in force in each State. (1 
McLean, C. C. 464 ; United States v. Lancaster, 2 ibid. 431 ; 10 
Wheat. 158/) But it will be as the law of that State, rather than of 
the United States. 

So as to the admiralty law, as a code in civil or criminal matters, it 
is not adopted and put in force in this Court by any part of the con- 
stitution. But Congress is merely authorized to confer jurisdiction 
on its Courts in cases arising under that law, though it has not yet 
done so, except to the District Court in civil cases, as we have already 
shown. 

There being no definition of this particular oflfence as a crime in the 
constitution, and no right to aid it in such a definition by the comnMHi 
or the admiralty law, and there being also no grant in the constitu- 
tion to this Court to exercise jurisdiction over it, but <Hily a grajit to 
Congress to legislate upon such matters, the next inquiry is, has this 
defect been supplied by any provision in any treaty made in pursu- 
ance to the constitution 7 

A treaty being, by the 6th article of the constitution itself, declared 
to be *'the supreme law of the land," it will govern this case, if full 
and detailed upon it. 

Sometimes treaties may require no appropriations to carry them 
into efiect, or any change of existing laws, being minute enough and 
explicit enough to be enforced without any new or additional provi- 
sion ; and in such case it may be the duty of the judicial tribunals to 
execute them without any act of Congress. (See British PriaoneiB, 
ante J p. 66.) 

Li other cases, and generally, modified, or at least declaratory, laws 
will be first necessary. (Ibid.) 

But there is no pretence here that any treaty betwe^tt this country 
and any other stipulates that obstructions like tiie bridge of the 
respondents, and its consequences, shall be deemed an ofience, and be 
punished by this Court on account of its injury to alien friends and 
their vessels in entering and departing from our ports and harbors. 

Such obstructions, however, may be prejudicial to foreigners, and 
to their rights under treaties, if allowing trade and navigation here to 
be interrupted, whether the obstructions be temporary or permanent 

But it would be difficult to try them as crimes, when nowhere 
declared to be so, or to try them by this Court, unless jurisdiction 
over them is in some appropriate manner clearly conferred on it Sudi 
an obstruction seems to violate the spirit of the treaty of November 
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19th, 1794, article 3d, with Engknd. It stipulated for each party 
"freely to pass and repass, by land or inland navigation, into the 
respective territories and countries of the two parties on the continent 
of America," "and to navigate all the lakes, rivers, and waters 
thereof, and freely to carry on trade and commerce with each other.'' 
(8 Stat, at Large, 116.) 

It did not admit vessels " into sea-ports, harbors, bays, or creeks, of 
his majesty's said territories, nor into such ports of the rivers in his 
majesty's said territories, as are between the mouth thereof and the 
highest port of entry from the sea," except in small vessels between 
Quebec and Montreal, nor yield the admission of British vessels from 
the sea into rivers of the United States beyond the highest ports of 
entry for foreign vessels from the sea. 

But it meant to permit such free navigation up to the highest port 
of entry here for foreign vessels from the sea ; yet no clause has been 
found in this or any other treaty, making obstructions like these 
crimes, if placed witnin the limits of such ports or below them, and 
giving this Court cognizance of them. 

Whether a civil action would not lie in such case for delay and 
damage by an alien friend, against the respondents, or by one of our 
own citizens, without any ftirther legislation, and under existing 
treaties and existing laws, is a different question, and one to which 
some attention will be given before I close. 

The only other legitimate source of power bv this Court over this 
case is some act of Congress. (Conk. Prac. 5v.) 

None giving it, eo nomine, has been referred to ; none is pretended 
to exist. 

The one most relied on in support of it substantially is that of 
1789, which in section 11th gives to this Court jurisdiction " of all 
crimes and offences cognizable under the authority of the United 
States, except where this act otherwise provides, or the laws of the 
United States shall otherwise direct." (1 Stat, at Large, 79^ 

But this seems to relate rather to the power of the Circuit Court to 
try this case, if a crime, than to make it a crime. 

Though it is contended by the counsel for the government that it 
is an adoption and grant to this Court of jurisdiction over all offences 
which exist under admiralty and maritime law, because all such are 
" cognizable " under the constitution, and hence " under the authority 
of the United States," and that the acts now in question are crimes 
by admiralty law. But if the words " cognizable under the authority 
of the United States" were meant here to embrace all offences over 
which the judicial power was extended by the constitution, it would 
cover all other offences under that constitution or treaties, without any 
acts of Congress being necessary to define them, and confer jurisdic- 
tion over them on this Court. 

Again, " cognizable under the authority of the United States," 
used here as applied to a Court, means, of course, " triable," or placed 



Digitized by 



Google 



238 ADMIRALTT JURISDICTION AS TO 

under its jurisdiction by the constitution, or treaties, or kws of the 
United States. (See KendaU v. United States, 12 Pet. 524, 637, 
648.) 

The word is so used by Bkckstone in speaking of " injuries cogni- 
zable by the Courts Maritime or Admiralty Courts." (2 BL C. 
106.) 

So Bayley, J., says, " 1 think the true construction of this statute 
is to restrain the operaticm of the 4th section to cases cognizable in 
the Superior Courts." (King v. Crisp, 1 Bam. & Aid. 2«2, 287.) 

This act might mean that the Circuit Court should exercise juris- 
diction over aU matters which were made crimes by the constitution 
or laws, when no particular court was otherwise designated that should 
try them. 

But it still leaves the question open, What is a crime b^ that con- 
stitution or those laws? And till the acts complained of m this caae 
are declared to be crimes by the constitution or laws, this Court, 
lliough having cognizance of all crimes which exist under them, can- 
not pronounce any acts to be crimes within their purview. 

A different construction, if competent under the words of this act 
of Congress, does not seem to accord with its spirit, or cotemporane- 
ous construction by Congress and the courts. 

It was early seen that a different course would leave tiie whde 
criminal code vague, loose, undefined and uncertain, where certainty 
in all countries is most desirable. 

That specific legislation, under the general grant in ike constitutiiMi, 
would be much safer to property, liberty and life. 

And, finallv, that the construction limiting the expression, " cogni- 
zable under the authority of the United States," to what was made 
cognizable as a crime by any part of the constitution or by any act of 
Congress, was more in unison witii the stridiiess belonging to all 
criminal codes. 

Accordin^y, under this view, specific legislation at once commenced 
defining special offences, which otherwise would have been unneces- 
sary. 

Besides this, the courts of tiie United States at once held, as before 
shown, that this kind of legislation was first proper and necessary, in 
order to make even ordinary offences '^ cogni^le under the authority 
of the United States," so as to be tried by this Court. Other consid- 
erations tended to sustain the idea that tms expression as to " author- 
ity " referred to what was implicitly enacted by Congress, or expressly 
declared in the constitution, to be crimes, rather than all which nwght 
possibly be done by Congress under the constitution. 

Again, had Congress declared that all acts crimimd by admiralty 
and maritime law should be so here (and certainly, if going furtiior, 
had said also that they should be tried by this Court, as offences 
under the constitution of the United States), then, jH^bly, they 
might have been cognizable by us under its ^^ authority," in t£e same 
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ffvy that, Congress haTing conferred the trial of all civil cases in 
admiralty on the District Courts, they are all triable diere. Similar 
provisions would probably have been made in both cases, if the course 
meant to be pursued was the same in both ; and if nothing was said 
as to the kind of punishment, it might perhaps be as the punishment 
was in admiralty generally (or possibly by nne and imprisonment), 
and be prosecuted by indictment For, whatever the law declares to 
be a crime, it is said, must be prosecuted here by indictment, unless a 
remedy by information is Eq;)ecially given. (1 Gall. 3, 177 ; 7 Cranch, 
285.) 

But, considering the jealousy of our ancestors as to courts of admi- 
ralty, on the ground that, except on confession, for which torture was 
once used, the proof must be equal to two wi tney es, and that no trial 
by jury was allowed till the 28tti of Kenrj "ViU., with other reasons 
hereafter aDuded to, the framers of the constituticm would not be very 
likely to mean to adopt its criminal code en masse. Under 28w 
Henry VIU., the definition of crimes remained, but not the rules of 
evidence or trial without a jury. (5 Dane's Abr. 842.) And though 
some of the ancient objections to the admiralty are obviated here by 
trial in crimes by jury, yet those in respect to its system of proofi in 
criminal cases might remain, and the prejudices on this subject pre- 
vented the exercise of much admirali^ power over crimes before the 
Revdntion in any of the thirteen Provinces, and still less on any 
matt^ during the Revolution, and afterwards till the adoption of the 
constitution, except as connected with subjects of prize. (Bains v. 
The James & Catharine, 1 Baldw. 544, 565.) 

Perhaps I ought to except revenue matters, as, by 7 and 8 William 
m., admiralty courts were allowed to control those here, and punish 
in a King's Court, rather than in a colonial one, in order to deprive 
the colonists of tnal by jury when enforcing obnoxious laws of trade. 
(6 Dane's Abr. 842.) 

If this was in one sense acquiesced in after much resistance, as hope- 
less to be remedied (see 3 Wheat 884, 385, arguendo the history 
of it), it was considered a great grievance in principle, as will be hOTe- 
after shown, and a topic of loud, long and most indignant remon- 
strance, till ended by the Revolution. (See on this the opinion of the 
minorily of the Court in Waring v, Clarke, 5 How. 441.) 

To the illustrations there given, may be added the express provision 
in the bill of rights in the constitution of New Hampshire (Art. 20), 
that the trial of jury shall be sacred in all cases, except those happen- 
ing "on the high seas," and "seamen's wages." 

It is true, at the same time, that when forming a G^eral Govern- 
ment, whose chief duty was in respect to foreign affiulrs and foreign 
commerce, and its regulation not only abroad, but between the States, 
the sagacious framers of the constitution saw that it should be invested 
with sJl the admiralty and maritime powers whidi might be proper to 
be exercised within our own territory. 
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Hence, they conferred the exercise of them on that gOTemment, bat 
still left that government in its legislation to bestow at once, or gradn- 
allj, all or a part of the civil powers in admiralty on such courts as 
it deemed most appropriate, and all or a part of the criminal powers in 
admiralty in a like manner^ under such limitations and restridicms of 
evenr kind as it might think useful. 

Hence, likewise, Congress, in order to carry on at once the ordinary 
business in admiralty, connected with commerce and navigation, 
bestowed all power "in civil cases" on the District Courts. But it 
saw and knew the difference between the clause in the constitution 
and their own legislation, and instead of copying it so as to embrace 
"all classes in admiralty," limited the power given to only ^' civil 
cases " in admiralty. 

Now, if Congress intended to reserve the criminal cases in admiralty, 
and bestow a jurisdiction over them generally on the Circuit Court, it 
would probably have proceeded to do so in terms ipsissimis verbis. 
But, instead of that, it then and since merely selected out particular 
cases of admiralty offences, defined them, and conferred jurisdiction on 
this Court over them under certain limitations, and without specifying 
whether it exercised power over them as crimes in admiralty, or under 
its authority to regulate commerce, or under some other constitutional 
grant. Indeed, it is hardly to be presumed that Congress intended by 
the act under consideration to confer power on this Court to try, •as a 
crime, anything which might be made a crime, but which had not been 
made nor de&ied to be one, either in the constitution itself or any 
law, when such cauti)n was used in defining some crimes, and impos- 
ing restrictions and limitations as to others. 

The act of March 3d, 1825, which defines so many, and makes 
them, like others enumerated in the act of 1790, specifically punishable 
in the Circuit Court, generally does not give jurisdiction to this Court, 
unless the offence is defined and its punishment prescribed, if on the 
water, as committed on the " seas," or " upon the high seas, or in any 
arm of the sea, or in any river, haven, creek, basin, or bay, within 
the admiralty and maritime jurisdiction of the United States, and 
out of the jurisdiction of any particular State." (See sections 4 
and 6.) 

Generally, too, cases of crimes come to this Court only where a 
State has no jurisdiction. (5 How. 441.) Such was the definition 
by Blackstone of the Admiralty Court, to try cases without the juris- 
diction of the common law courts on the seas. It is a wise policy 
to leave as much with the States as may be, though Congress has the 
power to go further in some cases, if it pleases. (4 Dall. 11 ; 5 
Cranch, 61; Bains v. The James & Catharine, 1 Baldw. 644, 565; 
12 Pet. 721; 1 Wheat. 326; 4 ibid. 407; 3 ibid. 389.) 

Another forcible reason why Congress did not mean to have any 
criminal cases in admiralty " cognizable " as such by this Court, orig- 
inally, was, that this was not the admiralty and maritime court created 
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by Congress under the constitution. (1 Bee's Adm. 11.) That was 
the District Court. (3 Dall. 6.) And had Ccmgress intended to con- 
fer general criminal jurisdicticm in such cases on any court, it would 
have been likely to have given it to that court, as it did the civil cases, 
and allowed the trials in the former to be by jury there, as they must 
have done under the sixth amendment of the constitution, as well as 
under a provision in the body of it. (Art. 3, § 2.) 

Appeals in cases criminal, as well as in civil, could have been allowed 
to this Court ; but, without an express allowance, this Court never has 
got anv jurisdiction by general grant or implication as a court of 
admiralty, because it was not such a court originally, and was never 
converted into one since. (The Vrow Magdalen, Bee's Adm. 11.) 

It is another decisive objection to a construction of the act of 1789, 
which would, under the words ** cognizable under the authority of the 
United States," embrace all admiralty crimes as existing here or 
abroad at the Revolution, that this branch of our criminal code would 
thus be left very uncertain as to the crimes themselves thus intended 
to be embraced. 

Laws defining crimes should be precise and clear, so that all men 
may know easily what they are to avoid. (United States v. Sharp, 1 
Pet. C. C. 119.) And it is most dangerous, by mere construction, to 
convert that into an offence which is otherwise permitted. By the 
opposite view, it would be left uncertain at what era and place the 
admiralty law as to crimes was meant to be adopted, and thus doubt- 
ful whether this veir offence, described in this incBctment, was intended 
to be embraced, and questionable whether the kind of punishments in 
any case, where the punishments happened to vary, was to be affixed 
according to Rhodian or Roman law, the assizes of Jerusalem or the 
Consular system, the Danish, French, or English codes, or those of 
some other period and people since the voyage of the Argonauts. 

It is a matter of some regret that Congress had not been a little 
slow, cautious, and discriminating, when they ccmferred jurisdiction in 
all civil cases, and had not either enumerated what it considered prop- 
erly as civil cases in admiralty, specifying subjects and places, or 
referred to some era, or code, or country, as to its civil admiralty juris- 
diction, as a guide. Misera est servitns uhi lex est vaga aut incerta. 

For now in that, as we should be obliged to do in crimes, had power 
over them been given, one judge thinks he ought to go to the Rhodian 
laws for the test, another to the Consulate del Mare, another to the 
laws of Oleron, another to those of Wisby, another to the era before 
Richard II., another to the black book of the admiralty, another to 
the 13th and 15th of Richard II., another to the act of Parliament of 
28th Henry Vm., and others to periods still later. (See 5 How. 
441.) Some trace the power which is to be the standard to Saxon, 
some to Norman, some to Saracen or Carthaginian, some to Roman, 
and some to Turk or Crusader. 

Again, one judge gets admiralty jurisdiction both criminal and civil 
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by the locality of the act, as if on the ocean at all ; another, if on it 
where the tide ebbs and flows ; another, if on it without the limits of 
a county ; another, if on great rivers navigable below their bridges, 
though not salt ; another, by the subject-matter, if maritime or not ; 
another, by the parties, if seamen or landsmen. (See cases in the 
precedent last cited. ) 

This same uncertainty exists about what are maritime contracts, as 
may be seen by the order of the Supreme Court at the same session 
for a reargument in the Merchants' Bank v. The New Jersey Com- 
pany, in a libel on a domestic charter party in admiralty, where the 
court was supposed to be equally divided as to jurisdiction. Such 
vagueness and uncertamty, even in civil cases, have agitated the 
courts of ihe United States the whole half-century of their existence ; 
and it may have been foreseen, as still more objectionable in respect 
to the crimes punishable in admiralty, and probably this helped to lead 
to a refusal to legislate in the same general way as to them. As to 
them, they have selected out particular and urgent cases for punish- 
ment, within careful limits as to the places where they occurml, and 
made them punishable in such cases only, leaving the others to the 
State tribuiuds, till some fidlure of justice, or emergency for new 
power to prevent guilt from escape, should justify and require further 
provisions for punishment by the courts of the General (Jovem- 
ment. 

That these are no imaginary uncertainties, which stand in the way 
of supposing such a code was meant to be adopted in cases where Me 
and liberty were at stake, some judges have deliberately held that we 
should go to the continent of Europe to ascertain what our admiralty 
law is, and not to England. (See cases in the precedent just referred 
to.) Others, that we must go to England alone. (See ibid.) 

They differ vitally, also, as to eras of the admiralty, when its laws 
and practice are in force here, whether civil or crinunal, and going 
only to England for the law, as most do. (United States v. McGill. 
4 Dall. 426.) Some hold that the constitution referred to the admi- 
ralty law as existing in England before the important legislation of the 
13th and 15th of Richard 11. (See in 5 Wheat. 114, note; Conk. 
Prac. 145; 1 Paine, 111—117.) 

And again and again it is insisted that these statutes, the great 
landmarks of admiralty law in England, are not in force here at all. 
(See The Jerusalem, 2 Gall. 345, and De Lovio v, Boit, ibid. 398, 
467, 473; HaU's Prac. 17 Pref ; The Sandwich,! Pet. Adm. 233: 
Ware's Adm. R. 91 ; 5 How. 411.) 

While others maintain that they involved the inestimable trial by 
jury, and the highly-prized principles of the common law against tte 
civU code of a foreign conqueror, and came here with our £9Lthers as 
much as Magna Charta itself, and were in as full force in Maine and 
Georgia as in the county of Kent or Bristol in England. (See 5 How. 
441. Opinion of minority.) 
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Others hold the admiralty law throughout to be as it was in Eng- 
land, when our ancestors emigrated here. (Ramsay v, Allegre, 
Johnson, J., 12 Wheat. 612; 1 Kent Comm. 837; Conk. Prac. 
155.) 

Omers limit it as in use in America at the time of our Revolution, 
and thus collecting it rather from the obscurity and darkness of colo- 
nial practice than any other more certain sources. (2 Gall. 398, 471 ; 
1 Pet. Adm. 116 and 236, note; 1 Paine, 111—114; 3 Mason, 27; 
Bains v. The James and Catherine, 1 Baldw. 545 ; 12 Wheat. 638, 
Johnson, J.) 

Others modify the time to the period of the adoption of the consti- 
tution, which is much the same in effect (1 Kent Com. 377 ; 3 
Pet. 446.) The sounder opinions seem to me those which incline to 
these last eras. (4 Dall. 429, and cases in 5 How. 441.) 

And if a foreign code be thus adopted in the grant of power to 
Congress over it, or in the act of Congress as to civS admiralty cases 
in the District Courts, it must probably be considered die code as then 
existing, and not as at some prior period. (Kendall v. United States, 
12 Pet. 524.) 

Thus, in England, the control and curtailments which had been 
exercised by the common law courts were recognized as proper and 
obligatory, according to some ; and the admiralty courts had at last 
submitted in England to the claims of the common law courts, and 
the contest was at rest. (1 Law Jour. 425 ; Hall's Adm. Pr.) 

But llie Supreme Court (5 How. 441) has recently, by five to 
three of its members, given a judgment in a case of collision of vessels 
on the Mississippi, two hundred miles above the ocean, and where it 
is very doubtful whether the influence of the tides is felt at all, and 
within the heart of a county in Louisiana, for reasons entirely different 
from some which have been suggested by me as the true test of what 
admiralty law ought to prevail nere. 

But, those reasons being dissented from by four to four of the Court, 
I do not undertake to state or adopt them, though the judgment of the 
Court on the point then in controversy is binding, and will be respected 
by me till changed. 

But that judgment is confined to maritime torts, not embracing the 
subject of crimes now under consideration. 

ii short, then, if we look to English decisions as to crimes, being 
those referred to in ^' cases of admiralty " in the constitution, and in 
the act of 1789, the English precedents are to control us. 

There the admiralty court is governed by the civil law, the law 
marine and law merchant, unless where those laws are controlled by 
the statute law of the realm, or by the authority of the municipal 
courts, which unquestionably possess a superintending power, and 
might restrain that court, should it overstep the just limits of its juris- 
diction. (Neptune, 3 Hag. Adm. 129, 136. See ** Prohibitions," 
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3 BL Com. 112; Curtis on Merch. Sea. 844; 4 Wash. C. 0. 456; 
6 Dane's Abr. 350, " Prohifcdtions.") 

Except in prize admiralty jurisdiction, these powers must extend or 
contract as " authorized usage and established authority " require; bat 
not go beyond these, as it is a suspected jurisdiction, not being exer- 
cised with juries. (2 Hag. Adm. 55.) 

In fine, then, according to such views, the maritime laws of Eng- 
land, in force or existing at our Revolution, must be the chief guide. 
Few admiralty decisions were then reported, and we must go to com- 
mon law courts for cases and rules as to them, when in collision. (1 
Pet. Adm. 229, 280, 118.) 

Next, the Roman and civil law, where no English cases or statutes 
are to be found. (Ibid. 149.") 

We must include in Englisn the laws of Oleron, &c., except as by 
statute overruled and disused in case of punishments harsh and bar- 
barous. (1 Pet. Adm. 142 ; Com. Dig. " Adm. E. 112 ; '' Percival v. 
Hickey, 18 John. R. 257, 292.) 

Courts of admiralty do not proceed according to the law of natioDS, 
except in cases of prize. (Ibid. 271, arg.) 

Or, unless suits are brought in admiralty under the law of nations, 
on the instance side of the court. (Ibid. 279, arg. ; Doug. 648.) 

There, if the common law is resorted to for a definition of principles, 
it covers the law of nations, as whatever is penal by the law of nations 
is by the common law. (5 Wheat. 176, note.) 

But, to show still further uncertainties in the admiralty law, if 
adopted en masse as to crimes, some others, in the teeth of all this, 
hold that the decisions of the common law courts in England, 
restraining and limiting the admiralty jurisdiction, though well settled 
before A. D. 1776, are not to be respected and enforoed here. (The 
Jerusalem, 2 Gall. 345; Ex parte Lewis, ibid. 488; Plummer v. 
Webb, 4 Mason, 380, 387.) 

Those who hold these doctrines, and go to ages before the 13th of 
Richard II., and to the continent of Europe, for guides on points wdl 
settled in England by statutes and decisions berore our Revolution, 
make everything vague, and afloat on a sea of uncertainty. 

If we go to those early ages, to the birthplace of admiralty law in 
the Mediterranean, where Consular Courts may have preceded those 
called Admiralty, and where those of the " Fiso " may have embraced 
some admiralty as well as revenue powers, and where, under difierent 
nations, different forms of government, and in different advances of 
civilization, different punishments and crimes, and rules of admiralty 
law, clearly did prevail on many points, which are we to be governed 
by? 

If we were to take the admiralty law as in force here about crimes, 
and "cognizable under the authority of the United States" by this 
Court, and as it existed elsewhere than in England, or here at ihe 
Revolution, which is insisted on in this case, as in many others (5 
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How. 441, and cases cited), all would be uncertain, not only on this, 
but still other accounts. 

In Holland, die care of mounds and dikes was confided to the 
admiralty ; in Denmark and Sweden, of the marine : in England, of 
the navy ; in France, of the fisheries. (2 Pet. Adm. 234, note.) 

It was of little consequence, comparatively, on the continent, to 
preserve any settled lines between the admiralty and other courts, as 
all of them followed the civil law, and had no tnals bv jury. 

But when an attempt was made to transfer admirsJty courts and 
powers to England, in which the common law and not me civil pre- 
vailed, and the barons, as in Magna Charta, avowed that they were 
unwilUng the laws of England should be changed, nolumu^ leges 
AngluB mntariy qtuB hujuscunque tisUcUm sunt et approbatcBj it 
soon became important to protect themselves in the enjoyment of die 
common law and of die trial by jurv, to limit admiralty jurisdiction, 
as was done by 18th and 15th Bichard H., and again, as further 
modified, in 28th Henry VIH. 

It is just as important in this country as in England to discriminate 
between what really belongs to the admiralty system and courts as 
admiralty, and what not, and what has of late been conferred on them 
by statute, which did not belong to them on mere admiralty princi- 
ples. Indeed, it is more important here, on account of State laws and 
State rights ; because in the last, as in other things not theirs, not 
belonging to courts of admiralty at our Kevolution, the trial of jury 
is still a right of the people, and the course of the common law in 
evidence, and a court composed of more than one judge, and a trial 
by neighbors in their own State tribunals and by their own laws, 
rather than at a distance and by a different code. 

Finally, these conflicts and uncertainties as to what belonged to the 
admiralty as such, even in civil cases, is one of the strongest reasons 
for not adopting by a forced construction merelv of the constitution, 
under the act of 1789, the still more vague and doubtful code of admi- 
ralty as to crimes. 

But there are stronger objections to the idea that our feithers 
intended by the act of 1789 to confer on this Court a cognizance of 
all the admiraltv crimes that existed in England or on the continent 
in the fourteenth centurv. 

A brief reference to the establishment and curtailment of the admi- 
ralty power in England will demonstrate this. 

The admiralty court was considered by the people of England as 
an intruder from abroad, not tolerated in its large claims fi)r a single 
half-century, and more and more obnoxious here, as well as in Eng- 
land, to the very moment of the Kevolution ; and hence its powers 
were not likely to be extended or enlarged here, or hastily adopted 
and enforced as to crimes. 

Even the word Admiral or Admiralty, however long existing in 
France, or Turkey, or the Mediterranean, or in Arabia (5 Wheat. 
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106, note), appears in the English language but seldom before the 
fourteendi century, and then Edward III. &cst organized the admi- 
ralty court as a court. (Note to 5 Wheat 113 ; 2 BL C. 64, 69; 
Ba<5. Abr. " Court of Adm.") 

All the records and commissions before King John, if any existed, 
are said to be lost. (Com. Dig. ^' Admiralty " Court ; Selden, Mare 
Clausum, B. 2, ch. 14.) 

But it is very probable that the whole regular establishment of the 
admiralty did not exist two generations before the 13th and 15th of 
Richard IL, the immediate successor of Edward IIL, limited imd 
checked by the Parliament, as it deprived the barons of some privi- 
leges as to wrecks, and introduced new laws, as the civil, and new 
modes of trid, as not by jury, and new kinds of evidence, by forced 
confession or two witnesses. (See 28th Henry VUL) 

The practice before Richard 11. had been for admiralty without 
juries, certainly in contracts, and by rules of the civil law, to extend 
jurisdiction so £u*, that more than half of the commercial jurispru- 
dence of the realm was absorbed in it (12 Wheat 616, Johnson, J.) 

Its power was not, perhaps, so much an usurpation on what was 
practised in other courts on me continent, all of whose tribunals woe 
governed chiefly by the civil law and without juries; and henoe, mag- 
nifying and enlarging admiralty power did not encroach on the rights 
of parties there and rules of decision, and on judicatories governed by 
different laws. 

But in England it was a deep and sudden inroad on the former 
laws of the r^m and rights of the people, and was strenuously 
resisted. The Conqueror was r^arded in the eleventh century as 
prostrating English liberties (Thompson on Magna Charta, p. 1), and 
one of the new instruments for it, under his successors, was the court 
of admiralty. 

One of the great engines by the barons and the people, to protect 
themselves, was the first charter about the year 1100, under Henry 
I. ; and again the Great Charter, towards the close of that century, 
under King John, and in which, in article 25th, it was expressly guar- 
anteed that thereafter persons be tried ^^ according to the judgment of 
their peers in the king's courts." (Thompson's Charter, p. 54, and 
also p. 55 in article 29.) 

And, after the continued breaches of these charters, so as to require 
from thirty to forty compulsory renewals and ocmfirmations of them, 
a further resort was had to acts of Parliament of a more stringent 
and precise character, against the encroachments by the admiralty 
courts. 

The nature as well as cause of the curtailment then made of its 
general claims as to criminal jurisdiction is nowhere so well embodied 
as in the terse and pointed language of the acts of Parliament itself^ 
the 13th of Richard IL 
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" CHAPTER 6. 

" Whftfe thiogs tbe Admiral ud his ])ep«t7 ilMa oMddlo- 
*' Hem, — Foraamuofa as a great and oommon olamor and complaint hath been 
oftentimes made before this time and yet is, for that the Admirals and their deputies 
hold their session within divers places of this realm as well within fhuichise as with- 
ont, accroaching to them greater authority than belonged to their office, in prejudice 
of our Lord the King and the common law of the realm, and in diminishing of divers 
franchises and in destruction and impoverishing of the oommon people, it is accorded 
and assented, that the Admirals and their deputies shall not m^dle from henceforth 
of anything done within the realm, but only of a thing done upon the sea, as it hath 
been used in the time of the noble Prince, King Edward, Chrauodfiither of our Lord 
the King that now is." (1 Stat at Large, 385, Buffhead.) 

To remove any evasions by the general expressions here used of 
the realm or the sea, this was followed, in two years, by another stat- 
ute. (Title 15 Eichard H, 1391.) 

** In what plaoes the Admiral*s junsdiotion doth lie.*' 

There had been complaints of his encroachments and injuries to 
king and cities, and is herewith '' established that all manner of con* 
tracts, places and all other things rising within the bodies of the 
counties, as well by land as by water, and also of wreck of sea, the 
admiral's court shall have no manner of oognizanoe, power nor juris- 
diction," but shall be tried '^ by the laws of the land." 

" Nevertheless of the death of a man and of a mayhem done in 
great ships being and hovering in the main stream of great rivers only 
beneadi die bridges of the same rivers nigh to the sea, said in nond 
other places of t^ same rivers the Admiral shall have cognizance." 

This, it will be seen, first limited the criminal as well as civil juris- 
diction to acts not done within the body of a county, whether on land 
or water, except in great ships on great rivers, murder and mayhem, 
and thus excluded the present case. 

This is still the law in respect to crimes, in England. (Co. Litt. 
260 ; 2 Br. Civ. and Ad. L. 487 ; 2 Gall. 898 ; La Caux v. Eden, 
Doug. 594 ; 4 Coke, 137.) 

If the exception there, beneath^ that is, beUno the bridges, used the 
word pountz, in Norman French, which meant points or capes of the 
land, and not pons, bridges, as some contend (Owen, 122 ; 1 Dall. 
106, note ; 3 Rowe's Hist, of E. L. 198, note), then the places below 
them were deemed a species of haven outside of the county, and was 
in keeping with the rest of the act. But no similar provinon exists 
in our legislation about crimes ; and if it enlarged admiralty power 
any in England, we havo in this respect shown a disposition to limit 
or narrow it more than even in the 13th of Richard IL. 

In the struggles of the two following centuries, further curtail* 
ments, rather £an enlargements, took place in England, in respect to 
crimes. 

Hence, after passing first the 18th and then the 15th of Richard 
n., throwing the common law jurisdiction over most offences, instead 
of admiralty, and eq)ecially within the body of counties, though on 
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navigable water, next cjume the 28th of Henry VIH., bringing under 
the cognizance of common law judges in part, and of joriies and of 
common law principles, all the crimes before left for trid in the admi- 
ralty courts, and committed even on the high seas, and without the 
body of a county. (2 Bro. Cr. and Ad. L. 458 ; 5 Wheat. 76 and 
llo, note. See the whole statute in 4 Pick. Stat. 441, and interest- 
ing matters connected with it. 3 Instit. Ill ; 6 Dane's Abr. 350 ; 1 
Baldw. 553.) 

It was under this statute that the notorious Captain Eadd was tried 
at the Old Bailey in 1701, for offences committed in India and else- 
where, charged to be ^4n admiralty jurisdiction," and by a commission 
partly of common law judges, " to execute the ofiSce of Lord Bjgh 
Admiral." (14 How. St. Tr. 230, 297.) 

It is said in some books (see cases before cited, and Hall's Prac. 17 
Pref.) that these two statutes do not extend to the colonies in terms. 
This IS true, because these colonies did not then exist And, in The 
Sandwich (1 Pet Ad. 233), Judge Winchester thinks those stat- 
utes as construed in England did not apply here. (So Ware, B. 91, 
and 2 Grail. 398.) But, in all these, the remarks concerning them 
are in connection with contracts, and not crimes. 

Our &thers had grown up under those statutes, were attached to 
their principles and that of 28th Henry Ym. ; came here so, and 
continued so, as regard crimes. (See fuUy 6 How. 441.) Why not, 
then, take admiralty law as in England at our Bevolution, and not 
as before Richard 11., as respects crimes, except as changed in Eng- 
land in the form of trial before our Revolution, by the 28th Henry 

vm.? 

All these statutes, when enacted, extended to all Englishmen, Eng- 
lish rights and English liberties ; and they have been carried with 
them, when emigrating to every quarter of the globe, as their birth- 
right. All such statutes, as well as the common law, when not inap- 
plicable to our condition (HiJsey v. Whitney, 4 Mason, 206, 218), 
were insisted on as a part of our colonial and inestimable privileges. 
(See the case of Waring v. Clarke, 5 How. 441, and cases cited there, 
and Mayo v. Wilson, 1 N. Hamp. 53, 58 ; Houghton v. Page, 2 ibid. 
42 ; State v. Rollins, 8 ibid. 650 ; 1 Story, Com. on Con. 140, note; 
8 Pet 688.) 

They were conformed to in most of the colonies, and their vice- 
admiralty courts, as regards the limits of counties, Ihe comnK>n law, 
and juries as to crimes committed within them, till the Revolution, 
and even to the adoption of the constitution, so &r as any traces of 
such trials can be found here. (12 Wheat. 638, semb, ; 1 Baldw. 
551.) 

And crimes never appear, in our colonial existence, to have been 
tried here in admiralty courts, or on admiralty principles, and by the 
civil law in force there, without juries ; except under two express stat- 
utes, under William III. and George L, passed to tyrannize over the 
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colonies, crimes were sometimes attempted to be tried by commissioB- 
ers in vice-admiralty courts without a jury. In such a case, in 1769, 
that court held it had the power to try in Massachusetts a seaman 
who had killed a lieutenant for attempting to impress him. But, under 
a vehement public indignation, he was acquitted. (Hutch. Hist, of 
Mass. Bay, p. 236.) 

The admiralty, bkewise, was none the less liked by our fathers, 
because it was one of the instruments used at home, as well as here, 
to enforce impressments. (Com. Dig. Adm. G.) 

Beside this, by the 7th and 8th of William IIL, the admiralty 
courts were made the instruments to punish violations of the laws o5f 
trade and navigation in the colonies, and the ai»)ointment of their 
judges was taken by the crown from the Lord High Admiral (3 Hag. 
Adm. 279), and penalties were prosecuted there, and our fathers 
stripped of jury trials in such cases, and subjected to vexatious forms 
of proof, the burthen being flung on the claimants, in case of seizures, 
rather than the government, and the informer shielded from costs. 

This was resented nowhere more highly than in Massachusetts ; 
and, instead of being acquiesced in gradually, was resisted till the 
Revolution itself 

Thus, the Massachusetts House of Bepresentatiyes, in the prelimi- 
nary contest some years before the Bevolution, passed the following 
resolve. (State Papers of Mass., p. 51, from 1768 to 1770.) 

"18. Resolved, That the extension of the powers of the Court of Admiralty within 
this proTinoe is a most violent infiraction of the right of trials bj juries ; a right 
which this House, upon tiie prinoiples of their British ancestors, hold most dear and 
sacred ; it being the only security of the lives, Ubttties, and properties of his 
Majesty's subjects here.'* (See Ware, p. 91.) 

A volume of similar expressions of censure on the admiralty 
encroachments here on jury trials, and other rights of the colonies, 
might be presented. In die old Congress, in 1774, it was declared 
to be a special and great grievance to be tried in admiralty for acts 
'* arising within the body of a county." (1 Baldw. 551.) 

In the Declaration of Independence, too, one grievance was '* for 
depriving us in many cases of the benefit of trial by jury." (See 
more fully on this. Waring v, Clarke, 6 How. 441, opinion of the 
minority.) 

Beside what is stated there, it is not a little curious that our 
forefathers, in only three years after laadiog at Plymouth Rocfc, 
" Ordained, 17th December, 1623, by the Court then held, that all 
criminal &cts, and also all matters of trespass and debts between man 
and man, should be tried by the verdict of twelve honest men, to be 
empanelled by authority in the form of a jury on their oaths." 
(Russell's Guide to Pl;^mouth, 169, .note.) 

It is shown fully in 5 How. 441, how tenaciously our fathers 
insisted tiiat they brought with, and continued in force in the colonies, 
all laws and rights &voraJble to the subject, and as to them were stem 
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as the barons of old, in Magna Gharta, against changes and encroach- 
ments. So, unless by positive statutes at home, admiralty power con- 
tinued here unenlarged, and rather restricted from what it then was in 
England, than widened, as many have conjectured. 

f robably the admiralty in England submitted at first to curtailment 
with more grace, as the Lord High Admiral, whose "deputy'' the 
judge in iSmiralty is (2 Bro. (3v. and Adm. L. 457), was still 
allowed to hold naval courts martial in fleets and ships, for trying all 
naval offences, and thus keeping up a police, and preserving die pub- 
lic peace, not onlv in ships-of-war, but on the great highway of 
nations. (Ibid. 487.) 

And the odium attached to capital trials and punishments by courts 
martial without a jury would have been such as tending to abolish 
them, if the parties had not, by the terms of enlistment, voluntarily 
stipulated for such trials by military peers, and the exigencies of war 
did not often render their speedy and summary mode of procedure 
almost indispensable. 

In the mutiny act of 22d George 11., a special proviso is intro- 
duced, that the powers of naval courts martial shall not extend to any 
matters still len to admiralty jurisdiction. (1 McArthur on Courts 
Martial, 174; 3 Wheat. 860, note.) 

And an additional reason, corroborating all this, is, that the admi- 
ralty court had not for two centuries in England as an admiralty 
court, but only through a commission, including other judges and a 
trial by jury, had any jurisdiction over felonies ; and it was doubted 
whether it had any over misdemeanors at all. Indeed, another 
strong illustration of the strength of public sentiment in England 
against trials in the admiralty for any offences whatever is, that 
though the 28th of Henry VIII. is in terms relating, not to mis- 
demeanors, but onlv felonies, yet, since its passage, no crimes what- 
ever, whether misaemeanors or felonies, are tried in the court of 
admiralty by the judge of admiralty alone ; but they are all tried by 
a jury, and all prosecuted in the courts of common law, or under a 
commission, or under special statutes. (2 Bro. Civ. and Adm. L., 
No. 3 App. 619; 2 Black. Com. by Chitty; Corfield r. CoryeU, 4 
Wash. C. C. 371, 383.) 

In truth, the better opinion is, that admiralty courts, at the time 
our constitution was adopted, did not punish misdemeanors ; and hence 
there must be an act of Congress to punish such misdemeanors, or no 
jurisdiction over them exists in the Circuit Courts. (4 Wash. C. C. 
383.) 

In accordance with this view, by 29th George III., it was enacted 
that all other offences than felonies, committed on the high seas, be 
tried by a commission, as by the 28th Henry VIH. (Russ & Ry. 
1, note.) And so far from there being any (usposition evinced here 
to depart from such restraints, that the fr^mers of the constitution, in 
giving Congress a power to define ^^ piracies and felonies committed 
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on the high seas," undoubtedly meant to »> as far as had been gone 
by the 28th of Henry Vm., and cover all offences tried in the admi- 
ralty since then, and leave nothing to loose and general construction, 
as to what was and what was not an offence merely by admiralty 
law. 

They meant further, by the 4th and 6th amendments of the consti- 
tution, to secure the use of a grand jury in all cases of crimes formerly 
tried otherwise in admiralty, and a "trial by an impartial jury," and 
by witnesses face to face. (1 Tr. Bl. 72, 73.) Aiid the legislation 
since (Baldw. C. G. 554), from the start to the present moment, has 
corresponded, by saying, in almost every crime committed on water, 
that, to give the courts of the United States jurisdiction over them, 
they must, as by the 15th of Richard 11., be conunitted out of the 
body of a county, or, in other words, " out of the jurisdiction of any 
State." 

They do not except even those in great ships on the great rivers 
below the bridges, if within any part of a State. 

It is doubtful whether many of the framers of the constitution 
thought of any criminal jurisdiction, in extending judicial powers to 
cases in admiralty. 

It was "civil cases." It was those that belonged to commerce. It 
was a separate grant to define and punish piracies and felonies com- 
mitted on the mgh seas, and probably thinking that power had not 
been embraced in giving authority over cases in admiralty. 

When Congress came to legislate about cases in admiralty, it did, in 
order to prevent any doubt, confer on the admiralty court jurisdiction 
over civil cases only. And it gave cognizance of crimes in admiralty 
neither to that court nor any other, as over crimes in admiralty, 
but gave cognizance of several specified offences to the District Court, 
and of several to this Court. 

It is most important to have as much as possible granted by Con- 
gress, under the power to regulate commerce, &c., rather than hj 
admiralty merely ; as in the last case no jury is allowed by the consti- 
tution, but in ouiers one is, and the trial is alfio by the State laws, or 
those of Congress, and not hj a foreign code. 

The whole leaning of this court, therefore, in case of any doubt, 
should be towards obtaining jurisdiction over commercial questions, or 
crimes against navigation and trade, by special l^islation of Congress, 
rather than by broad constructions of any grants of mere admiralty 
power. Because, there a jury can be used, under the power to regu- 
late commerce. 

The only prominent attempt to revive here the ancient admiralty 
jurisdiction over crimes by construction, when committed on the water, 
within the jurisdiction of a State, has been in Coolidge's case (1 Gall. 

This has been overruled in 1 Wheat 415. Some others have been 
noticed as to revenue seizures and torts, in the case of Waring v. 
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Claris, 5 How. 441. And though some have supposed that the irord 
'* maritime," added in the constitution after the word "admiralty," 
might be construed as extending the present meaning of the word 
admiralty (2 Gall. 471 ; 8 Story's Com. on Const. 527, and note to 
6 Wheat. 113), yet it would seem to me to raise an implication that it 
was restrictive, and if anylMng had got into admiralty which was not 
strictly maritime, or happening on the seas (mare), it was not to be 
embraced, as the cases must be as admiralty and maritime jurisdiction, 
that is, of both, must be of things on the sea maritime as well as called 
admiralty. (See, also 10 Wheat. 429 and 418 ; 11 Pet. 175 ; Gilp. 
526.) At liie utmost, "maritime" and "admiralty" courts are 
treated as the same, imd the expression a pleonasm in Selden on Fleta, 
and Federalist, No. 8, p. 581. (See also "Courts Maritime or 
Admiralty Courts," 8 Bl. C. 106 and 68.) 

Again, in another view, the difference now is merely nominal between 
admiralty and maritime, since the admiralty court has ceased to be 
military. (1 Pet. Adm. 233, note.) Hence, maritime in the consti- 
tution may be to show that no military or naval power is granted in 
it, but only maritime; and thus, too, it is restrictive, rather than 
enlarging. 

Now, after all this, to suppose that our ancestors intended in any 
statute, like that of 1790 or 1789, unless their langua^ was more 
clear and explicit to that effect, to grant a power to this Court to try 
and punish everything as an offence in particular places which was 
one in admiralty in England or on the continent in the fourteenth cen- 
tury, though never since, or on the continent in 1789, is presuming 
against what was probable from the whole subject-matter, and the 
history of ourselves no less than our ancestors, both legal and political. 

Showing, then, that an act like this was prosecuted in admiralty in 
England, in the fourteenth century, is not enough to make it a crime 
now, unless such continued to be the law and usage there at the time 
of the adoption of our constitution. 

The references have been very full, by the counsel for the govern- 
ment, to prove that the admiralty courts on tiie continent of Europe 
formerly, and in England before Kichard IT., exercised a power over 
such subjects. And it may not be disputable, that, for a brief period, 
they did, if looking to the ancient commissions and inquisitions, and 
the usages in France, and some parts of the Mediterranean. But the 
conflicts which quickly arose in respect to the exercise of this and 
other criminal jurisdiction by the admiralty court in England led, 
as before seen, to the restraining statutes of 13th and 15th of Rich- 
ard H. 

The struggle was afterwards only occasionally renewed, till it led to 
a still more restraining, and, in some views, more important, statute of 
28th Henry Vm., A. D. 1520, which took from the court of admi- 
ralty, as such, all important criminal jurisdiction, and devolved it on a 
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oommission, composed of judges at common ]aw, as well as in doctors 
commons, and required all the trials of crimes to be by a jury. 

fience, if Congress, in the act of 1789, had expressly conferred on 
this Court jurisdiction to try all criminal cases in admiralty, as it did 
on the District Court to try all civil ones, and had declared that what 
was criminal by admiralty laws should be so considered and punished 
by this Court, this would have made a stronger case. (5 Wheat 153.) 
But still doubt would exist whether the acts of the respondents 
amounted to an offence in admiralty. Certainly they would not, if 
the correct test as to such an offence be what was understood to be one 
in England or here, when the constitution was adopted, however little 
doubt might exist if we looked to what was a crime in admiralty before 
the 13th and 15th of Richard 11. in England, or since on the conti- 
nent of Europe. 

This will be seen in what has already been stated in respect to the 
boundary of admiralty jurisdiction, before and after those celebrated 
curbs on its encroachments. 

But, beyond this, to render it very improbable that many matters, 
before treated as crimes in admiralty, continued to be so treated, many 
will doubtless remember the long struggle between the court of admi- 
ralty and courts of common law in the thirteenth and fourteenth centu- 
ries, for jurisdiction over offences, as well as civil cases, on navigable 
waters within the body of a county, and which led to the restraining 
statutes of Richard H., and was one with many other quarrels, which 
terminated in the hanging of some of the judges on both sides. The 
Chief Justice Tresilian seems to Ift^ve headeii one party, and Arundel, 
the Lord High Admiral, the other. (1 Henry's Hist, of Eng. 258, 
263 ; 1 Hargrave's State Trials, 1.) 

After such a warning, the admirsity court would not be very likely 
to encroach again soon into the bodies of counties, and punish as crimes 
in admiralty there what the common law courts and Parliament itself, 
by the restraining statutes of Richard, considered as offences to be 
tried only in the latter tribunals, and which it was afterwards made 
penal to prosecute in admiralty. Though some of the old commissions 
to the admirals may have retained their old forms, as to an inquiry 
into nuisances by seines and weirs for fishing, and rubbish, obstructing 
navigation, as quoted by Sir Lionel Jenkins and others. (See 
Zouch's Adm. 92; Clarke's Pr. 99; 7th Article of the Practice of 
the Ct. of Adm. in the Black Book ; Bracton, p. 12, ^ 6 ; Spelman's 
Relics of Adm. 286 ; Constable's case, 5 Coke, 106 ; 2 Hale's P. C. 
11—20 ; Richard L ; Edward HI. ; Richard H. ; Henry VHI., in 
Ruffhead's edit, p. 6, 260, 329, 424, 448; 2 Bro. Civ. & Adm. L. 
463, 465, 474.) Yet in many cases the inquiries were limited to 
places below or beneath the lowest bridges. See before, and Zouch's 
Adm. 92, usually "below" them, or only up to them from the sea. 
(Lex Mercatoria, p. 88 ; 2 Hale P. C. 18.) 

They seldom, if ever, extended into the body of a county, unless 
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sometimes on salt water when the tide was in. (2 Bro. Civ. k AdxL 
L. 30 ; Bac. Abr. " Court of Admiralty ; '' Constable's case, 5 Coke, 
106.) And the common law courts had concurrent jurisdiction as to 
those crimes in rivers. (2 Hale, P. C. 16, 54 ; 1 Starkie, B. 16.) 

Or, unless the collection of gravel or rubbish actually obstructed 
navigation or perilled ships and life in great rivers in fresh or 
*^ sweet" waters towards the sea below the bridges (Clerke's Prac. p. 
119) ; and this was all before 15th Richard 11., or violated that stat- 
ute, if the rivers were in the body of the county. (See Black Book, ch. 
34, p. 109. See, also, the Inquisition of Queensboro', in Hall's Adm. 
Prac. 20, Pref.) See the articles drawn up under James L, as to the 
power of the court of admiralty. (Pref. of Hall's Adm. Prac. 24 ; 2 
Bro. Civ. & Adm. L. 79; 2 Hale's P. C. 16 and 118; Dunlap's 
Adm. Praxj. 7.) 

It is true that the Inquisition of Queensboro' was in Edward IIL, 
49th (A. D. 1376). (Zouch's Adm. 34; 4 Partesue CoL 200.) 
But this was before the 15th of Richard II., and centuries befin^ our 
Revolution. 

As hetore remarked, Sir Lionel Jenkins also attempted to revive 
the ancient jurisdiction, and in his charges went nearly as fieur as befoie 
Richard H. He says, inquire of '^ all such as have cast ballast, rub- 
bish or filth, into our navigable rivers below the bridges next the sea," 
or stones for lighters to fasten to, and not laid a yard deep in t^ 
ground, so harbors not become '^ choaked up." (oil Ap. 530 and 
532 in Curtis' Adm.^ 

Strictly speaking, ne might meaif to confine these inquiries to the 
sea and below bridges, as he says, '^ all nuisances and abuses upon our 
salt waters and navigable rivers beneath those bridges which are next 
the sea" (540), and hence not like the present case. 

But, if he did not mean to confine himself to the high seas, or to the 
era before Richard H., as to offences, his views are a departure from 
express statutes, and the actual jurisdiction exercised in admiralty as 
well as common law. (12 Wheat. 635, Johnson, J.) 

If he meant to go as fiur as the words in the ancient and obsolete 
forms of commissions, as shown in the Black Book of Admiralty, in 
Clerke's Practice, he meant to violate express acts of Parliament, 
unless keeping below the bridges. 

The old inquest or inquiry run (14th Article in Clerke's -Prac. 
translated into Latin) into *^ alias causas quascunque super fnare, 
et infra qtioscunque rivos, aquas seu rivuhs maris,^' but takes care 
to add, " usque ad primum potitem emergentes terminare,^^ So 
in a note to the 14th article in felonies, ^^fdonia^s spoliationes,^^ the 
power run to sweet or fresh waters, ^^aquis dukibus^* as well as 
'^ super mare;^^ but it was only in them "wW dominus magnus 
admirallus AnglUe habet aui habere consuevit auctoritaiem sive 
jurisdictionem/^ i. e., below the first bridges in cases of murder aod 
mayhem. 
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The game attempt was made, by construction of old phrases and oth- 
erwise, to depart firom the true molts of admiralty jurisdiction, — that 
is, ''the high seas," — in Massachusetts, when a colony, and was resisted 
in a remonstrance by the House of Representatives, in 1770, as first 
in the list of their grievances, jmd by a committee, of which John Han- 
cock and Samuel Adams were members. "We have seen of late, 
innumerable encroachments on our charter; courts of admiralty, 
extended from the high seas, where, by the compact in the charter, 
they are confined, to numberless important causes upon land ;" fol- 
lowed by a list of other grievances. (Mass. State Papers, p. 47.) 

The modem commission or patent to tiie judge of admiralty includes 
several things as of old, but not now by law in his power. (1 Hag. 
Adm. 812.) Indeed, a great part of the powers given by the terms 
of the commission are totally inoperative. (Ibid. See, also. Little 
Joe. Stewart's Adm. R. 407.) 

Again, by the resolutions of the judges (4 Feb. 1682), an attempt 
was made to revive the ancient jurisdiction of die admiralty concerning 
obstructions in rivers. This was placed, not on any grotuid except to 
try mayhem and murders there in great vessels below the bridges, but, 
as to the admiral, it was said, that "by exposition and equity thereof, 
he may inquire of and redress all annoyances and obstructions in 
tkose rivers that are an impediment to navigation, or passage to or from 
the sea," and not be prohiWted. (See Dunlap's Adm. Prac. 14 ; 3 
Wheat. 367, not»; Hall's Adm. Prac. 24, 25, Pref.) 

But, beside this being probably below only, and not at or above the 
bridges, those resolutions were not laws, comd not abrogate the laws, 
and were disavowed afterwards as assented to by several of the judges. 
(HaU's Adm. Prac. 26, Pref. ; T. Raymond's R. 8 ; 12 Wheat. 617 ; 
Bee's Adm. 420.) They do not appear ever in lliis respect to have 
been practised on. (Bac. Abr. " Court of Admiralty, A.") 

Again, this was an exception in a statute of only murder and may- 
hem in great ships ; and it would be most extraordinary to consider an 
exception expressed as a good reason for making other exceptions not 
expressed. On the contrary, the sound legal maxim is expressio 
unius est exclusio attervus. 

So of many other matters dted in old books as admiralty powers. 
They were such as are now obsolete since Richard 11., and with the 
growth of cities imd distribution of such powers among municipal 
officers and other courts. 

Thus, when an inquiry in admiralty was ordered as to the anchor- 
age of vessels and their injury to each other in port (Zouch's Adm. 
p. 97), it related to a maritime matter, and was before Richard 11., 
and hence took place in admiralty. So as to the demeanor of seamen 
and ferrymen, and to repress their uncivil names, it related to mari- 
time men, and was previous to that statute. (Zouch's Adm. 91 ; Lex 
Mercat. p. 77.) 

The admiral, at first, merely governed and punished seamen by a 
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sort of naval rather than commercial code. After the navy waa sepa- 
rated, and merely protected the mercantile marine, he continued to 
settle disputes as to matters happening anywhere on the sea flood, oat 
of the body of counties, as the county magistrates and juries did not 
exist there, and it seemed to be the appropriate theatre of his power. 
(2 Bro. Civ. & Adm. L. 30.) 

Though restrained within the counties, he was powerful without ; 
and the claim of the king to the four narrow seas, and his smcient 
admiralty jurisdiction over them, were never relaxed. They were 
beyond the corpus comitatus, (See Selden's Right and Domain 
of the Sea, "Ownership of the Sea," 384; Hale, De Portibus 
Maris, p. 85, 86.) All nations were in them for a time made to 
" veil the bonnet." (2 Bro. Civ. & Adm. L. 469, 470.) 

Shutting the admiralty court, then, out of all criminal jurisdiction 
since the 13th and 15tii of Richard 11., and certainly since Henry 
Vni., in England, as to matters happening within a county, how 
could the framers of the constitution or the authors of the act of 
1789 mean to use language broad enough to make the present case 
" cognizable" in admiralty — a case happening several miles within a 
county 7 I will not undertake to say that some of the members of 
the Supreme Court, in the recent case in 5 How. 441, have not gone 
far enough to make the admiralty law, as existing in England in the 
most remote ages, and as on the continent in more modern times, the 
true rule for deciding what are or are not within the jurisdiction of 
admiraltv courts here in certain civil cases. The decision will speak 
for itself 

But, believing that a majority have not said so, if any of them 
mean so, as to crimes, I do not feel justified in regarding as guides 
in this instance anything which was not deemed proper matter for 
admiralty cognizance in England at our Revolution, unless made so 
here by colonial changes, or made so since by our constitution and acts 
of Congress. (See more fully on this my dissenting opinion, and 
the cases there cited.) 

Look a moment to the facts in the present indictment. 

Though the acts complained of were committed on salt water, 
within the ebb and flow of the tide, and where the river was naviga- 
ble, yet the obstruction is not below, but above, and at the bridge, and 
is within the body of the county. Where is the instance in England 
of treating one of the bridges on the great rivers as itself a nuisance, 
either since or before Richard H. ? But there is no doubt that such 
an act unauthorized, if an obstruction to navigation, whether by 
throwing in rubbish or timber, would be a nuisance at common law, 
and punishable not only there, but in most of the State courts for tins 
trial of crimes and questions at law, rather than of equity or admi- 
ralty. (See cases, post.) 

As strong proof that the admiralty has not for many centuries pun- 
ished any nuisances, all the cases reported of prosecutions for 



Digitized by 



Google 



BRIDGES OVBB NAVIGABLE WATEB8. 257 

imisanced are either in common law courts or in the exchequer by 
a bill for on injunction. None are found in admiralty, though Sir 
Lionel Jenkins (1 Zouch, 88, 96^ claimed the power in ports and 
navigable rivers. (Com. Dig. A<un. E. 18.) 

But where is the case of its undisputed exercise in admiralty since 
Richard 11. ? Where at the time of our Eerolution ? " The water, 
banks, &c., within ports and havens, are within the power of the 
Commissioner of ^wers." (Com. Dig. " Navigation, D.'' Col. 88.) 

A penalty for throwing ballast into them is imposed by 19 George 
n., and is a fine collected before a magistrate, and not in admiralty. 
(Ibid.) . 

The city of London has, by patent or grant, charge of the Thames, 
as well as the soil under it, and assesses taxes to repair wharves and 
remove rubbish. (Calthrop's Cases, p. 122, 128.) 

We have, also, already shown, that the admimty courts in Eng- 
land punished no misdemeanors when our Revolution took place ; and 
that all their criminal jurisdiction was probably intended by the 
framers of the constitution to be parcelled out, and, indeed, conferred 
on Congress, to grant to its courts under other heads, and not as mere 
admiralty offences. 

But, to consider that an offence in admiralty^ which was committed 
within a port, within the/aue^^ terrcB^ the promontories of it, within 
the jurisdiction of a State, within the body of a county, within the 
reacn of State laws and the State courts, not on board a public ship, 
or in a fort or lighthouse or navy-yard under the exclusive jurisdic- 
tion of the United States, not in any ship whatever, — and yet, in this 
age, or that of the framers of the constitution, to be regarded as clearly 
within the cognizance of an admiralty court merely as such, and hav- 
ing no aid from specific acts of Congress otherwise reaching and pun- 
ishing the act as injurious to commerce, or to some other subject like 
revenue or navigation, placed under its regulation and protection, — 
that, I think, would be a pretty bold stride, whatever may have been 
the law in England at the time of the Crusades, or in the Mediterra- 
nean, where the pliable principles of the civil law, rather than those 
sturdy and jeiJous cmes of the common lair, predominate. Seeing 
all this difficulty as to what powers of admiralty, at what era and in 
what country, are in force here, and the doubts even in some civil 
cases not yet removed (5 How. 441), it is perhaps fortunate that 
Congress adopted a different course as to criminal cases, and, instead 
of conferring all power over them in the gross on this or any other 
court, merely granted it in detail, in particular cases, firom time to 
time, as the public exigencies and obvious expediency required Con- 
gress to act. 

In this way. Congress did not disturb the colonial prejudices against 
such a broad jurisdiction in admiralty as we and our ancestors had for 
so many centuries been opposing, and especially in criminal matters. 
In this way, also, the prejudices in &vor of ^ab in the common law 
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courts, or courts acting on their law side, and on common law princi- 
ples, and in common law forms, were acquiesced in, and left to the 
tribunals in each State, without any action on them by Congress, or 
the ofiFences specially defined by acts of Congress ; and the jurisdic- 
tion over them specially given to the Circuit Court, and given to it, 
not as a court of admiralty, but as a law court. 

In this way, they avoided collision with the States, the State courts, 
State jealousies. State jurisdiction and State rij^its; selecting only 
for offences acts committed without State jurisdiction, or on the hi^ 
seas, or in places expressly ceded to the United States. 

staving shown, from this cursory view of the history of the cur- 
tailment of admiralty jurisdiction in England, that the construc- 
tion claimed by the prosecution as to what is '' cognizable under the 
authority of the United States," in the act of 1789, could not, <m 
any fair grounds, be intended by its makers, as it thus would become 
necessary to ride back, and ride over all changes in admiralty since 
the beginning of the fourteenth century, — and having shown that a 
transaction like this, an obstruction in any waters within a county, 
has not for centuries been deemed a crime cognizable in admiralty in 
England or in this country, however exceptionable and punishable it 
once was in admiralty, or may at times be now in the courts of com- 
mon law, — I might stop as to this. But it is very doubtful whether 
the place of this offence, even were the act a crime in some places and 
cognizable in admiralty, was within the criminal jurisdiction of admi- 
ralty courts in England, or here at the time of the Revolution. An 
act may be a crime in one place against admiralty law, which is not, 
if done in another place. 

This act was not done on the high seas, nor out of the body of a 
county, though within tide-water. 

Locality in crimes, as in torts, has ever been considered the chief 
test of admiralty jurisdiction. The very acts of Congress which 
punish crimes connected with maritime affairs usually require, in 
express terms, that they shall have been committed out ^'of die 
jurisdiction of a State ;" but the bridge and the nuisance, if any in 
this case, are confessedly within the body of a county; and though 
over tide-water, are not on the high seas, nor on a narrow arm of 
the sea or harbor without the boundaries of a county. 

This question is in some aspects like the last, but in others is dif- 
ferent ; and fortifies it, because developing the local boundaries of all 
criminal jurisdiction in admiralty, whether for nuisances in public 
waters or other offences, to be without the hais in quo here. 

I shall, under this head, say nothing of the character uid locality 
of this particular offence as charged in the indictment, except by show- 
ing that all jurisdiction of all crimes in admiralty, with a single 
exception before named, was in England, both in 1776 and 1789, 
excluded from a place Uke this. 

The general rule is, that the admiralty jurisdiction in crimes, after 
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the 15th of Richard 11., waa only on the sea without the body of a 
county. (Com. Dig. "Admiralty, E. 5, note;" 4 Wash. C. C. 375; 
Corfield v. Coryell, 3 Wheat. 371; 2 Bro. Adm. & C. L. 465, 475; 
Hairs Adm. Prac. 19 ; 5 Mason, C. C. 298. Super mare aUum, 
Com. Dig. Adm. E. 1; 5 Wheat. 76, 379; 12 ibid. 623, 627, by 
Johnson, J. ; Hale's Hist, of C. L. p. 35, eh. 2 ; 3 Story, Com. p. 
534.) That this included the sea thus situated, to high-water mark, 
though some say only to low-water mark. (1 Baldw. C. C. 35 ; 3 
Wheat. 336; 3 Instit. 113; 1 Mason, C. C. 147, 152; Ware's R. 
95. See cases above.) That it embraced even ports, havens and 
creeks, if so situated without the county. (Montgomery v. Henry, 1 
Dall. 49.) There they are considered *'the high sea" or "main 
sea," and so also when without the capes. (United States v, Grush, 
5 Mason, C. C. 298; 3 Rob. Adm. 336; Hargrave's Tracts, 88.) 

But they are usually infra corpus comitatus, within the fauces 
terrce, landlocked, ana then admiralty criminal jurisdiction ceases, 
and, of course, that of the United States founded on it. (12 Pet. 
72; Com. Dig. '* Navigation, K. & Admiralty, E. 5;" 4 Instit. 148; 
1 Story, 259; 1 Bl. C. 110; 5 Wheat. 99, 184; 1 Mason, C. C. 
360; 1 Hawk. ch. 37, ^ 36; United States t?. Grush, 5 Mason, C. 
C. 240; United States v. Robinson, 4 ibid. 308; 3 Wheat. 336.) To 
show the application of this to the present fects, this is the law in the 
river Thames. (Com. Dig. ^* Admiralty, F. 2f 4 Instit. 139; 1 
Roll. 539.) And in other rivers, however salt, or strong their tides. 
(3 Wheat. 94.) So in most roadsteads. (1 Rob. Adm. 233.) 

But not so in an open roadstead in a foreign country. (5 Wheat. 
200 ; 1 Gall. 524, 624 ; 2 Sumn. 482.) So an " arm of the sea " 
may be within a county, as the mouths of many rivers are regarded 
in England. (5 Mason, C. C. 300.) So most creeks are withm the 
county. (10 Price, 401 ; Hale, De Port. Mar. 46—48.) 

Hence a creek is said not to be a port or a haven, or to have this 
privilege. (Com. Dig. *• Navigation, C.;" Bac. Abr. '* Courts of 
Admiralty.") Certainly not, if fresh water, or within the county. 
(5 Wheat. 76, note.) And, it is hence, as hereafter explained, prob- 
ably, that, in ihe Black Bird Creek case, Ch. J. Marshall says nothing 
of the dam across it violating the rights to go to any port of delivery, 
or to sail upwards to the highest ports. (See postJ) 

The acts of Congress concerning the fisheries give a bounty when 
^^ employed at sea for the term of four months," and this has been 
construed to mean out of the ports and harbors of the sea-coast. 
(Schooner Harriet Boynton, 1 Story, C. C. 251.) 

The space between capes of the main sea, or high seas, or ocean, is 
usually so wide, that one cannot see what is done across, and the coro- 
ner, sheriflF or people, not be able to see and know an act done. 
(Angell on Tide- waters, 13 Pref. and cases.) 

In cases of doubt, the county acts, more especially if it has been 
the usage for it to act there. (2 East, P. C. 804 ; 6 Dane's Abr, 
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841, 346 ; 1 Com. Dig. '' Admiralty, R 2 ;" Angell on Tide-watare, 
300—301 ; 4 Instit 140.) 

Sach cases must arise often, as the state of the air would make a 
great difference as to the distance things could be seen distmcdj. The 
Arabs in the north of Africa consider it a mile when so far as not to 
be able to distinguish a man from a woman. 

The punishment of crimes, without such limits, Congress maj 
impart to such courts as are tiiought most proper. (4 Elliott's Deb. 
290, 291 ; 1 Kent, Com. 319; 3 Wheat. 856, arg.) 

So, if a crime be committed on the high seas, but in a foreign ves- 
sel, we have no jurisdiction of it. A gun fired, and killing, the act 
is done where the vessel is on board of which occurs tl^ killing. 
(United States v. James Davis, 2 Sumn. 482 ; 1 Leach, C. C. 432.) 

That may be on the high seas, if outside, and the vessel is afloat^ 
though the ground is bare there at low tide. 

If in a foreign vessel, we have no jurisdiction. (2 Sumn, 485.) 
It is, pro tanto^ foreign territory. (United States r. The Pirates, 6 
Wheat. 197 ; United States v. Kessler, 1 Baldw. C. C. 25.) 

Piracy being an offence against the law of nations, as well as our 
own laws, may be punished here wherever committed, on the sea, if 
not in a vessel of some foreign power. (United States v. Elintodc, 5 
Wheat. 152.) 

A revolt, under the statute of April 30th, 1790, need not be on 
the high seas, as the statute does not say, in this crime, it must be 
out of the jurisdiction of the State, or on the high seas, but only in 
some ship. (United States v. Hamilton, 1 Mason, C. C. 448 ; 1 firo. 
Laws, 113.) 

But Congress makes this a crime within the body of a county, not 
by its power over admiralty matters, as those matters in crimes do 
not arise within the county. It is rather by its power to regulate 
commerce, and punish ofifences committed in the prosecution of it, and 
in vessels. This may be done on land as well as water in several 
cases, as Congress governs the commerce between the States, often 
wholly on land. (12 Wheat. 446.) The revised act of March 3d, 
1835, punishes a revolt, if '* on the high seas, and in their admiralty 
jurisdiction," but does not say, out of the limit of a county. (4 
Bro. L. 776.) Hence its meaning in this respect is to be settled, 
though in other cases the high seas have been held to be the unen- 
closed ocean. (See before, 5 Mason, 290.) 

Confining a captain on board an American ship, if in port, is pun- 
ishable. (United States v, Storer, 4 Wash. C. C. 548.) Yet it is 
not an admiralty case, but one under the power to regulate commerce. 

I should have much confidence in this view as to the locality of 
crimes, in order to give admiralty jurisdiction over them ; and that 
this indictment must fiul on this account alone, if on no others, had it 
not been equally strong as to a like locality of maritime torts bdng 
necessary to give admiralty jurisdiction over them ; and tiie Supreme 
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Court recently, in 5 How. 441, held that locality in the latter, to con- 
fer such jurisdiction, need not be on the ocean, or outside of a counly. 
They held it might be anywhere on tide- water, though two hundred 
miles in the interior of a State, and in the centre of one of its coun- 
ties. 

To be sure, the decision is carefully confined to the case of collision 
between vesseb, and does not in terms extend to other torts, or to 
contracts or crimes. 

But I must confess that my opinion is weakened in respect to this 
ground concerning crimes. 

And I abandon all analogies, which had before been relied on by 
me, on account of a like rule in torts generally. The cases in respect 
to them may be seen, however, in 5 How. 441, collected in the dis- 
senting opinion. 

So also may be seen there the reply as to any contrary reasoning 
or analogy derived fix)m the locality of contracts, and of cases of seiz- 
ures for breaches of the laws of revenue and trade on the water. 

In other matters, more than crimes, connected with admiralty juris- 
diction, it may be important at times to discriminate between the sea 
and the high sea, a river navigable and not navigable, whether the 
tide ebbs and flows at a particular place or not, and whether jurisdic- 
tion does not extend for some purposes to other than our own vessels, 
beyond the sea-shore. 

But I apprehend that in crimes, "the seas," or "the high seas," 
or " the ocean," mean much the same (6 Dane's Abr. 348), and that 
in other matters "the ebb and flow of tide," "the flood mark," or 
"the sea flood," were often much the same, though not always. (2 
Gall. 402.) 

So, when it becomes material to decide what is navigable or not, 
as in the act for revenue seizures on streams navigable from the sea 
by boats of ten tons burthen, the act of Congress in this way itself 
virtually defines what is meant by the term navigable for that purpose. 

There may be many places, also, where the tide ebbs and flows, 
which are not navigable. (Mayor of Lynn v. Turner, Cowp. 86.) 
Or, if navigable, are not public. (Ibid.; 5 Taunt. 86.) They may 
be not public, though the tide ebbs and flows, if made navigable by 
expense of the owners, and the use by them has been exclusive. (Miles 
V. Rose, ibid. 705.) 

But I shall not go into this inquiry, though an interesting one, it 
not being necessary, to dispose of the present motion. Some of the 
leading cases on it are. Hooker v. Cummins, 20 John. R. 98 ; The 
People V. Piatt, 17 ibid. 195; 3 Caines, R. 319; 2 Conn. 481; 4 
Burr. 2162; Davies' R. 149 ; Angell on Tide-waters, 63, 91; Rex 
V. Smith, 2 Doug. 441 ; The Steamboat Planter, 7 Pet. 343. 

So, looking to foreigners and other purposes, the territorial limits 
of the United States extend a marine league from shore, a cannon- 
shot. (Vattel, B. 1, ch. 21; 4 Cranch, 234; 2 ibid. 187, 284; 
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Church v. Hubard, 1 Gall. 62; The Ann, 8 Wheat 630; Act of 
1798 and 1820; United States v. Kessler, 1 Baldw. C. C. 34, 35; 
Angell on Tide-waters, 12 Pref.) 

Sometimes further it is said (1 Baldw. 35), to keep foreigners firom 
fighting and smuggling. (The Apollo, 9 Wheat 370 ; 5 ibid. 201 ; 
App. 123.) 

But the details on this are not material to the present inquiries, 
and will not be pursued. The leading views on them may be seen in 
Bee's Adm. R. 206, 207; Jenmngs r. Carson's Ex'rs, 1 Pet Adm. 
29, note; 1 Azuni, 195; 8 Geo. I, ch. 12; 3 Hag. Adm. 289. 

A provision making acts like those of the respondents a crime, and 
intrusting the trial of them to this Court, not being found in the act 
of Congress of 1789, in express words, nor the power being emlnraced 
in or under it, by any clear reference to any admiralty code of any 
age or people, as meant to be adopted by it, nor being likely to be 
meant as included, from its vagueness, and the exclusion of an ofl^ioe 
like this within a county, from the English admiralty code since Rich- 
ard n., and admiralty jurisdiction over offences generally not reaching 
a place like this in England, either in 1776 or 1789, it may next be 
asked, if this matter was acted on in admiralty in this coustry, while 
we were colonies, and has thus, by any implication connected with ib» 
act of 1789 and the constitution, become a crime 1 
/ It seems to be contended, and perhaps ought to be conceded, that if 
the admiralty code in England had been departed from here, by any 
voluntaiT law, or general and uniform usage in this or other matters 
freely aaopted, so as to be likely to be well known and recognized, at 
the time the constitution was adopted, such modification might be 
supposed to be adopted by implication. 

But such an usage on any point in any one of the thirteen Colo- 
nies, not recognized or acted on in the residue of the thirteen, could 
not be regarded as thus operating in the minds of the framers of the 
constitution. 

This matter, however, has in all its ramifications been examined by 
me, so fiu* as any means exist in relation to our colonial histoiy, col<>- 
nial reports, and colonial statutes, in the case in 5 How. 441. 

And it will be only necessary to refer to these here, and to say that, 
in my opinion, notwithstanding the broadness of conunissions, coi»ed 
from old and obsolete forms, the doings under them prove clearly a 
very close conformity by the vioe-admuralty courts in the British col- 
onies to the admiralty jurisdiction and principles at home, except where 
in one or two instances altered bv express acts of Parliament, to harass 
and oppress them. And, if the reelings prevalent here before the Rev- 
olution in respect to adnuralty powers lure evidence of what was meant 
in the constitution by " cases in admiralty," or in subsequent acts of 
Congress, no doubt can exist, that a restriction, radier than enlarge- 
ment beyond the EngUsh practice, even as then existing, was desiid, 
and the trial by jury meant to be more widely secured. 
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Tiiere ib not a more striking fllnstration that Massachusetts refused 
to tolerate or approve any of the enlargements and encroachments of 
admiralty jurisdiction, which in some rei^)ects were forced on them 
while Colonies, by statutes at home, than the indignsoit renM>nstrances 
ehe so often put forth on the subject, emanating from some •f her most 
intelligent patriots. (See one specimen before given.) 

This view would not prevent Congress, under its power to regulate 
commerce, and allowing a trial by jury i£ desired, expresslv to invest 
the District Court, or this Court, with jurisdiction over both torts wid 
crimes within the body of a county on tide-waters, as it has already 
invested it with jurisduction in cases of seizures for breaches of the 
laws of trade and revenue. But this was never possessed in England 
by the court of admiralty. It belonged there to the Exchequer, and 
was made an a]^urtenant here to the admirdty, both before and since 
the Revolution ; because no court of exchequer existed here, and not 
because it ever was or ever can be in its nature an admiralty power, 
when the seizure is iK)t odIj above the ocean, and above tide-water, 
iMit as &Lr into the interior as a boat of ten tons' burthen can be floated. 
(See 5 How. 441.) 

In a like manner, Congress, under tibat power to regulate com- 
merce, has conferred on the District Court jurisdiction over maritime 
matters on the tideless lakes in our interior, but not as belonging to it 
by means of its admiralty jurisdiction ; else this specific grant would 
have been unnecessary, the court befcHre having cognizance of all civil 
eases in admiralty, and else the allowance giv^ of a trial by jury 
would not have been in symmetry. 

And how much better it is tliat new powers should thus be c(hi- 
ferred, and doubtful ones invested in it with certainty, than to force them 
within it by construction only of erants not specificallv embradng 
them, will be strikingly manifest, when, if thus expressly conferred, 
the inestimable trial by jury exists, and the principles of evidence 
applied may generally be those of the common law; while in the 
other ^rant no trial by jury is allowed, — certainly none in civil cases, 
— and they are tried by a different code of law and evidence from what 
we and our fiithers have be^ much accustomed. 

Many things look now as if belonging to the admiralty jurisdiction, 
which do not in modem times belong to it here or in England. 

Such are lighthouses. 

But they were granted to the Trinity House, and placed in their 
charge, as early as Henry VUL (Bac. Abr. *' Court of Admiralty.") 

So buoys and beacons, once in charge of the admiralty (1 Siderfin, 
158), have not been of late, except by a patent or grant firom Parlia- 
ment. And whoever dreamed here that the exp^iditure of the vast 
sums which have been apprq>riated in this country for the improve- 
ments of rivers and harbors, and the removal of snags, and sawyers, 
and sand-bars, belonged to the care of Ihe District Courts, as courts 
cf admiralty, in all civil cases'? 
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On the contrary, here and in England these have ever been matters 
of special legislation and general supervision, entirely under other 
legislative powers. (McCuUoch's Diet. " Buoys and Beacons.") 

Though lighthouses and beacons have at times, under a special 
patent, be^n erected by the admiralty, the duties collected on them 
and the charge of them belonged to the Trinity House, long before 
the Revolution. (See 8th Elizabeth; 4 Instit. 149; Com. Dig. Nav- 
igation, H. Beacon and T. 3.^ 

The powers exercised here by the General Government over com- 
merce, and matters and waters connected with it, are not all of admi- 
ralty origin and character, but much wider. 

So, when Congress erects lighthouses, and builds breakwaters and 
a navy, and goes far beyond the admiralty in England at the Revolu- 
tion, in removing snags and sand-bars, and making moles and piers, 
and marine hospitals. (Bac. Abr. "Court of Admiralty, B."j 
Many of the offences connected with these are new, and not of admi- 
ralty origin, and are within capes and headlands, and some within the 
body of counties, and on the land. In truth, with the power to regu- 
late commerce, and carry on our foreign relations, and build forts, and 
navy-yards, and lighthouses, maintain a navy, &c. Ac, a code of 
criminal law has grown up connected with these powers, and for 
their protection, which belongs to the whole matter, and not to admi- 
ralty alone. (See post,^ 

What they then were m England, and since have been till 1776 or 
1789, are the guides as to what must now be understood as the 
extent of the criminal jurisdiction meant to be allowed to Congress to 
confer on the courts of the United States, as mere admiralty powers, 
or as being, per se, admiralty powers. The learning and labor of the 
counsel for the government, as to earlier periods, have been interest- 
ing, and shed much light on the antiquity of different kinds of admi- 
ralty power. But the practices in such remote ages, and under gov- 
ernments so different from that of England, cannot control the present 
case, under the laws as existing when the constitution was adopted, 
with the modifications and additions since made by acts of Congress. 

And, as the growth of the country is developed, and national exi- 
gencies arise, the further exercise of its just powers will often be called 
for, entirely independent of any grants of admiralty jurisdiction, and 
leaving more and more doubtful what parts, if any, as to crimes, were 
ever meant to rest merely on those grants. (Stanly r. The Bank of 
North America, 4 Dall. 10, note.) 

It is by no means certain, if the grant of admiralty jurisdiction had 
been omitted entirely in the constitution, that the other grants, to 
regulate commerce, maintain a navy, declare war, and collect a 
revenue from imposts, and estabhsh courts, &c. &c., would not have 
enabled it to confer on those courts all the criminal jurisdiction, if not 
the civil, which they now possess, connected with maritime a&irs. 
The admiralty code of criminal law was also one in some respects 
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too bloodj for us and this age; as, for example, death to remore abuoj. 
(Curtis' Adm. 544 ; Jenkins' Works.) 

As the ground has been taken, I shall next proceed to inquire 
briefly if thd acts complained of in this indictment are made punish- 
able by the force of any other act of Congress thui that of 1789, 
either directly or by construction. In examining any other acts, we 
are met not only by the presumption that Congress would not mean 
to do indirectly or circuitously what ample reasons showed they would 
be inclined to do directly, and which they did not do directly, but by 
the impropriety of holding that to be an offence, and prosecutmc it as 
such, which is so only by construction, or inference, or implicabon. 

The act chiefly relied on, as being violated indirectly by this 
obstruction, and rendering it illegal, is that making New Bedford a 
port of entry. (See it in 1 Stat, at Largo, 629.) It is made to 
'^ include all the waters and shores within the towns of New Sedfi)rd, 
Dartmouth," &c. 

This bridge is within the limits of that port, as a ''port" would 
usually be (kfined, i. e., the waters within wid gate, or door, or outlet 
towards the sea. 

This port is allowed by Congress to be a place for shipping produce 
to foreign countries or other domestic ports, and for intnnlucing mer- 
chandise from abroad for home c(Hi8umption. It is an encroachment 
on it to place bridges across it without draws sufficiently wide for all 
Tcssels to pass and repass, or to throw stone and gravel into its bed so 
as to make parts of the chaimel too shoal for narigation. 

It is a very important port, possessing over one hundred thousand 
tons of shipping, — equal in that respect to any in England or America 
except four in each of them, snd superior to any whatever in Eranoe. 
Its freedom from improper obstruoti(»tt ought, therefore, to be care- 
full v watched overhand preserved. 

And it is conteiuied, that any encroachment on it, or riolation of 
the rights existing when it was made a port of entry, ought to be 
considered a crime or misdemeanor. 

But, supposing that it should be, can it be considered as made a 
mme or offence by this act of Congress? This act merely allows 
exports and imports there, but does not punish any obstruction in its 
waters. In England, many imp(»tant and exclusive privileges have 
be^ conferred on certain ports, as the Cinque ports, and the ports of 
London and Hull. 

But here no preference can, by the c<Histitution, be given to one 
port over another (Art. 1, § 9), and whatever power properly belongs 
to Congress, in regulating commerce and establishing ports of entry 
and delivery, to protect them by penalties from encroachments and 
obstructions by wharves, buildings and bridges, it is in this case suffi- 
cient to say tJoat Congress has not yet exercised that power. But, if 
wharves or bridges are so made as to obstruct a port, or any navigable 
waters, they are undoubtedly illegal under the laws of Massiichusetts,- 

VOL. n. 23 
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unless authorized by the citj, or State, or Qeneral Goyemment, wbidi 
may possess authonty over this matter. 

Whether illegal, so as to constitute a crime, or onl^ a civil wrong, 
must depend on the laws of the government possessing jurisdiction ov^ 
the place and subject. If msSe a crime by that government, they 
may be criminally prosecuted, as the laws shsdl specify, in those courts 
having jurisdiction over the place and subject 

The State of Massachusetts possesses the jurisdiction over this place 
for many purposes, though navigable water, as before shown ; and can 
and would punish an obstruction as a nuisance in a highway, if she 
had not herself authorized it. 

Suet bridges and wharves, when built out of the territory over 
which Congress exercises exclusive legislation, such as the District of 
Columbia, are erected by State authority, and regulated entirely by 
State laws, or are constructed at individual pleasure and responsibility. 
They are, as here* within the limits of the State, and one of its conn- 
ties ; and though, in regulating commerce. Congress might probably 
make laws which would render penal any obstructions to foreign nav- 
igation, whether placed there with or without State permission, yet, 
tUl Congress do this, can such an obstruction be said to violate thk 
act of Congress, merely creating the port of New Bedford into a port 
of entry ? Much more, can it be a crime under that act? 

The oflScers of such a port are ^^aUy State officers, — its warden, 
its health officers, its harbor-masters. The General GK)vemment usu- 
ally places no person there except for purposes of revenue, such as the 
collector and his subordinates. If there be lighthouses or forts near, 
then there are other officers, in connection with them, rather than die 
port as a port. 

In ancient times, when some harbors or ports were secured by 
chains, and the chain-master, or master of the key, opened it for ves- 
sels to pass, and collected revenue or tolls, he may have had authority 
to look into and prosecute such matters; and in France he was 
required to report offences of this kind to the admiralty. (French 
Laws, B. 4, Title 2. See Laws, 254—257, 340.) Though in some 
instances he 'was appointed probably by the city authorities, rather 
than by the central government or the admiralty. Such is the case 
here, usually, as before remarked, as to wardens of ports, harbor-mas- 
ters, &c. Those who commanded the forts at the entrance, as well as 
the navy for defending the port, were public officers of the govern- 
ment, but they never nad, and cannot here have, any concern with the 
domestic or civil police, and erection of bridges and wharves within the 
harbor. 

It is difficult, then, to hold, from the express words of the act 
creating the port of New Bedford to be a port of «itry, or by impli- 
cation from analogies and usages elsewhere, that the punishment (^ 
obstructions, like this bridge, belongs to the Creneral uovemment or 
^any of its officers. 
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On the contrary, it belongs nsuallj to the local authorities ; and, 
though Congress may be authorized under the constitution to regulate 
and punish them, yet, till done by specific laws for that purpose, its 
courts cannot regard such acts as an offence against the United States, 
however they may be in some cases crimes and private injuries under 
the State or local laws. 

The &ee ingress and egress of our people to aU ports of entry in 
the Union is necessary; and the obstructing navigation in one of them, 
and especially one so important as New fedford, is not to be coun- 
tenanced when done by individuals without authority, and could effect- 
ually be punished as nuisance in the State courts. Nor can it be shut 
up in part, or entirely, as the port of Boston was by the Boston Port 
Bill before the Revolution, without working inequality and partiaUty, 
whether it be done by a Ucense or order from the State, or the United 
States, and by force of a law, or by rocks, wood, or chains across its 
mouth, by individual and private speculation. 

And, if a wrong or injustice has been perpetrated, under color of 
law, and cannot be prosecuted in the State courts while that law 
remains in full force, and cannot be redressed as a crime in the United 
States' courts, till some further legislation occurs defining or declaring 
it to be a crime, and empowering Uiem to try it, yet it is a misfortune 
which might soon be obviated by Congress, and one which now midit, 
perhaps, as will soon be examined further, be relieved against m a 
civil remedy by damages to the person aggrieved specially by it, 
so as at an early day to correct the evil, provided this conduct 
delays, or interrupts, or injures the navigation of the country. (See 
post,) 

But it is next contended, that if no jurisdiction over the matter is 
obtained bv the act making this port a port of entry, it is conferred 
by force of the acts appointing custom-house officers there, and col- 
lecting revenue. (See 2d section, act of March 2, 1799, ch. 22, 1 
Stat, at Large, 627.) 

The like reasoning applies to this position as to that concerning the 
port as a port of entry, except that ^e officers to collect the revenue 
are officers of the General Government, and the revenue also belongs 
to that government. 

All which they are authorized to do may, therefore, be connected 
with the federal power and federal supervision, and any obstruction to 
their rightful acts may be an offence punishable in the federal courts. 
Such is the course «of some of the laws on this subject, and such 
have been the decisions where such specific laws have existed, but not 
without. 

Here, however, no clause in any of them is pointed out which makes 
obstructions like these a violation of any revenue law. 

It is true that the tendency of such obstructions may be to lessen 
the amount of business and revenue at New Bedford ; but it will 
increase them probably at other ports, to which business may be thus 
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diverted, and hence not injure the revenue of the country as a 
whole. 

So it is argued that the "Force-Bill/' as it has been called, conr- 
ferred larger powers on custom-house officers to remove custom-houaeB 
when the collection of revenue at them was obstructed, and gave to 
this Court wider jurisdiction to punish them. But it was onlj where 
the obstructions were not to tiie navi^tion by stone, or gravel, or 
timber, but by the interference of the State authorities, or of unau- 
thorized individuals, to prevent the entry of foreign merchandise, and 
the payment of duties thereon. That law was pa^ed March 2d, 1833. 
(4 Stat, at Large, 999.) It was passed entirely diverao intuitu^ m 
all know who were actors in those scenes, and never contemplated the 
punishment of obstructions like these. 

It was against ^^ unlawful obstructions, combinations or assemblages 
of persons " (section 1). The additional jurisdiction there giv^i to 
the Circuit Court was to try in civil cases persons guilty of such 
assemblages, and injuries by them (section 2), and to try offences 
against me revenue* laws, where jurisdiction has not been already 
conferred. This was alL 

The act authorizing coasting licenses, and for regulating the same, 
is also supposed to be violated by this obstruction. . (See the act of 
February 18, 1793, 1 Stat at Large, 895, and March 2, 1819, 8 
ibid. 498.) 

It IS certain that Uiis act was meant to empower such vessels to go 
and trade in all the navigable waters of the TJnited States, and on its 
coasts, and that any prevention of lliis would violate the spirit of those 
acts. (9 Wheat. 1.) 

It speaks of the going on '^sea^^X)a8ts" and '^navigable rivers.'' 
Hence, in the case of Gibbons v. Ogden (9 Wheat. 1), it was hdd 
that a law of New York, excluding steambcNsits with such licenses from 
navigating the Hudson river, or giving an exclusive risht to certain 
boats to do it, was deemed unconstitutional and void. And, for aught 
I see, an obstruction placed in navigable waters by an individual, 
without constitutional authority, would violate such license, and be a 
ground for civil redress in damages. 

It disturbs navigation; and navigation is one brandii of com- 
merce, and a law of Congress covering it is thus violated. (See 9 
Wheat. 1.) 

It is, perhaps, this idea, in connection with the right which belongs 
to vessels to go to ports of entry and delivery tnimpeded and unde- 
layed, that the counsel in The People v. Saratoga & Rensellaer Rail- 
road Co. (15 Wend. 113, 121) conceded that a bridge, though with 
a draw, if below a port of entry, was unconstitutional. 

If so at all, it must be because it restricts and curtuls, in some 
degree, the full privileges of licensed and registered vessels to egress 
and ingress, as to all parts of such ports, in the pursuit of their lawful 
business. It also violates the rights before alluded to, by some of our 
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treaties, given to foreigners to visit such ports, and these considera- 
tions may confer a power on the General Government to remove 
obstructions below such ports that do not exist above. (See the 
Maysville Eoad Veto.) I do not understand the Court, in 15 Wen- 
dell, to hold that any bridge at or above a port of entry like New 
Bedford, with a draw in it, is unconstitutional, if only somewhat 
incommoding navigation, but only when it stops or cuts off some of it 
entirely. (P. 132 ; New York v. Mihi, 11 Pet. 102.) 

But the same difficulty exists here as in the other acts of Congress, 
in regarding the obstruction as a crime against the United States, 
without some clause in the constitution or in an act of Congress declar- 
ing it to be one. 

The acts complained of in the indictment being then authorized by 
the State, and hence not a crime under its laws, — the States having 
power to authorize them till conflicting with some provision in the 
constitution, or a treaty, or an act of Congress, — ana there being no 
such conflict with any, that makes these acts a crime, or coiders 
power on this Court to punish it, the conclusion follows, tiiat we have 
no jurisdiction to sustain the indictment 

I eon strengthened in this conclusion, till Congress legislate further, 
by the consideration that even now any individual, suffering by this 
obstruction in his rights to free navigation, is not probably without 
redress. 

The power, then, in the State of Massachusetts, to incorporate the 
New Bedford bridge with a draw to allow vessels to pass, existed in 
1795 ; and this exercise of it violates no prohibition in tiie federal 
constitution, no treaty, and no act of Congress enforcing the granted 
powers under it to the General Government, unless it be that giving 
coasting licenses. 

It violates that, perhaps, only as to vessels which, from their size, 
cannot pass through the draw, or as high up the harbor, from deposits, 
as they used to ; and the owners of such, when actually obstructed 
and delayed by means of this bridge, might probably have redress in 
damages, or by way of injunction against it in chancery. (Spooner 
V. McConnell, 1 McLean, 338 ; The People v. Saratoga & Rensellaer 
Railroad Co. 16 Wend. 113, and p. 135.) 

But even they could not prosecute the bridge as for a crime, in the 
federal courts, when no clause in the federal constitution or the acts 
of Congress declares such an obstruction to be a crime. 

No prosecution for a crime can now be sustained anywhere, even in 
the State courts, for reasons already given, unless the act of incorpo- 
ration to the defendants should be held void by those courts, as trench- 
ing on the powers of the General Government, or on the rights of 
coasters under acts of Congress. How that might be, they must 
decide for themselves when appealed to. 

Civil redress, however, in the cases before described, seems obtainar 
ble in the courts both of the States and United States, notwithstanding 

VOL. n. 28* 
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the deoisioQ in 2 Pet. 258, as there it does not appear that any port 
of entry existed above, and here it does ; and that the sttq^nge of 
some navigation to some parts of it is as entire as the State pr^ubit]0n 
in Gibbons v. Ogden, 9 Wheat. 1, 221. 

We may say, with Chief-justice Hall, when we agree that one hath 
a right, ^^ If so, then they must have some remedy to oome «t it," in 
The King v. Hornby, 5 Mad. 87; 1 D. k E. 612; 2LA R. 968; 
ubijus ihi remedium. And the ** judicial powers should be ooexten- 
sive with the legislation, so &r at least as uiey are to be enforced by 
rudicial proceecEngs." (Kendall v. United States, 12 Pet 627.) 
But the question of a right is first to be settled, and th^i where the 
remedy is to be Sought. At law ; or in equity ; befwe oourts mar- 
tial ; or in admiralty ; or before the Legislature ; and in State courts 
and Legislatures, or in the United States) 

Though there is then no part of the constitution, or treaties, or acts 
of Congress, appearing on their &ce to make such an obstanctiOQ a 
crime, there is no necessity to give a forced construction to brin^ the 
case within those acts in order to punish it, there being full redress, 
without doing this, to such individuals as specially suffer by it 

We have abready shown that, in the absence of legislata(m by Con- 
gress, making acts crimes, which may be within some of the constitu- 
tional grants of power to Congress, such as the regulation of oommeroe 
and cases in admiralty, the States possess concurrent or subordinate 
authority over such matters, till the paramount action by Congress 
takes place, if it choose to make the acts crimes ; but, if not, tl^ to 
give civil redress, if the acts be contrary to its own laws, or those of 
the United States. 

The establishment of courts of the United States did not in many 
cases divest the State courts of any jurisdiction before exercised. It 
would seldom do it, unless on matters vested exclusively in the Gen- 
eral Grovemment as crimes against it, or in its jurisdiction, and forbid- 
den to the States. (See Federalist, No. 82. ) 

And it is every day's practice for a citizen, though able to sue in 
the federal courts, to prosecute his rights in the State courts. F<»r 
some acts on navigable waters, redress may be had in either. (4 Wash. 
C. C. 883.) 

Congress, in the act of February, 1838, granting admiralty juris- 
diction over the lakes, specisdl v reserved all concurrent rights in State 
courts and at common law. (See before.) 

In Alabama, their Supreme Court has entertained a libel against a 
steamboat for wages. (9 Porter, 112, 181.) 

Yet the better opinion seems to be, that when an exclusive power, 
like that in admiraltv, is conferred on the courts of the United States, 
no concurrent remedy, except a common law one, exists in the State 
courts. (3 Story's Com. on Con. 634, note, and 653, note. See, 
also, 1 Kent, Com. 361 and 377, note; Bawle on Con. 202; The 
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American las. Company v. Canter, 1 Pet. 612, 646 ; 1 Wheat. 837; 
Gelston v. Hoyt, 8 iWA 246, 812, 818; 2 Story, 465.) 

I have added several caaes connected with this question, without 
stopping to enter into the consideration of their bearing in detail. 

K the act of incorporation in this case should be held void, as con- 
trary to some acts of Congress, it is obvious, that then both the old 
civil and criminal remedies might exist in the State courts, for such 
an obstruction of navigable waters, but only a civil remedy in this 
Court, from the want of some law making the obstruction a crime 
ag^nst the United States, and punishable in this Court* 

The objection against treating as a crime what has not been made so 
by any clause in tibe constitution or an act of Congress, does not apply 
to a civil suit. 

For, by the 84th section of the judiciary act, private rights and 
civil remedies are to be governed by the laws of the States, if none 
exist of the United States, even when tried in the federal courts, in 
cases where the latter^ have jurisdiction over the question and the 
parties. (See before.) ' 

And though that could not be deemed a private wrong or civil injury, 
any more than a crime, which a State law authorised, in conformity 
to its constitution and that of the United States, yet it might be con- 
sidered criminal under the State laws, as to highways and nuisances, 
if considering the act of incorporation under which it was done as 
unconstitutional, it being then in conflict with some power or law of 
Congress ; and might be open to a civil action in the federal courts, as 
being illegal both under such State laws as are valid, and also by the 
laws of the United States. 

In the course of the argument, it has been ask^, if a State can with 
impunity levy and collect duties on tonnage and imports, or forbid 
entries of vessels into a pwt? 

The reply is now obvious, that it cannot; and any such act by a 
State, conflicting with any rights under existing acts of Congress, 
would be actions^le, and civil redress be had in Sis Court, and civil, 
if not criminal, in the State courts. Such virtually was the case of 
Gibbons v. Ogden. States may continue to use old and concurrent 
powers on tl^e matters till Congress legislate on them, when the 
States must yield. (MoCulloch r. The State of Maryland, 4 Wheat. 
316 ; 14 Pet. 685 ; Conmiissioners of Erie v. Dobbins, 16 ibid. 436.) 

There is littie doubt that laws enough now exist to protect in this 
Court, bv appropriate civil suits, all the rights and interests of the 
United States in any lands within them, or any personal property, or 
any easements on land or water, or any francKses. 

So tiiey can try the rights of others in these, where the parties 
reside, so as to give us jurisdiction in that respect. Full civil juris- 
diction to that extent is conferred by the 84th section of the judiciary 
act, before quoted. 

On the civil remedies and rights of this character, in such cases, in 
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behalf ot the United States, this Court has recently given its views at 
leMth, in the United States v, Ames, ante^ p. 76. 

JBut no law or section confers on this Court all jurisdiction in such 
cases to punish acts considered as crimes bj the admiralty, or man- 
time laws, or by common law : nor is there any such section or act, 
that makes an obstruction in navigable waters a nuisance, or other 
crime, and gives jurisdiction over it to this Court 

The 34th section of the judiciary act has been thought by some to 
be broad enough to give relief here. It is : '* That the laws of the 
several States, except where the constitution, treaties, or statutes of 
the United States, shall otherwise require or provide, shall be regarded 
as rules of decision in triab at common law, in the courts of the 
United States, in cases where they apply.'' 

It might be inferred by some, from the face of this, that we could get 
from the State laws some common law jurisdiction and principles, if 
not statute law, to give us authority to punish in this case. (Dupon- 
ceau on Jur. 43, ^.) 

But there are several objections to that vie^. We must first obtain 
jurisdiction by the constitution, or acts of Congress, over a crime or 
civil suit, before we can apply in the trial the laws, statute or oonmum, 
of a State. (The Orleans r. Phoebus, 11 Pet 175; The Planter, 7 
ibid. 324, 337.) And that jurisdiction we have not yet got, as yet 
ascertained, over this as a crime. 

In the next place, after getting jurisdiction, the application of the 
State laws to the trial of the case is only where it is a civil and not a 
criminal case. (2 Burr's Trial, p. 180, App.) Otherwise the court 
might entertain jurisdiction over most of die crimes in most of the 
States in the Union. (1 Kent, Com. 398.) 

Cases in Chancery are in doubt also in this respect, whether the 
State laws can be applied in equity trials by this Court, as they and 
the practice in them rest on general principles of the civil law and usage 
in England, applicable here, and are not '^trials at common law." 
(See Rhode Island v. Massachusetts, 12 Pet 657, 697.) 

And, finally, if the State laws, after we got jurisdiction, were to 
govern in the trial, they would prevent our punishment of this act 
complained of, though open to be done usually. For here it has been 
authorized by the State, in incorporating the respondents, and allowing 
them to erect this bridge, and must bo conformed to, unless the meas- 
ures of the State, and of the respondents under them, are void, for 
repugnancy to some act of Congress. 

Under these doubts as to the validity of the various grounds urged 
in support of this indictment, I feel compelled to dismiss it. In all 
questionable cases, in courts like this, of limited jurisdiction, instead of 
leaving so much to construction by courts, and leaving so manv uncer- 
tainties and conflicts, both in civil and criminal cases in admiralty, it 
seems to me wise for Congress to legislate fireely, as difficulties may 



Digitized by 



Google 



BRIDGES OYEB NAYIQABLB WATEBS. 27S 

appear, regcdatiDg the future, and remoying that Tagueneas aa to the 
law which is so great a curse to the communitj. 

As the country increases in wealth and po{Hilation, and the interi(nr 
commerce and travel maj outgrow its foreign and preponderate in the 
State Legislatures, and lead to bridges for turnpikes, or viaducts for 
railroads, and aqueducts for canals, obstructing seriously the naviga- 
tion of our groat rivers and arms of the sea, and, as in this case, not 
requiring draws suitable to the dim^:isidns and passage of modem 
steam vessels, it may become necessary for Congress to exercise more 
of its powers to regulate commerce. 

It may be proper to protect the foreign trade, and that between 
State and State, by water, against inroads upon its freedom by those 
looking more to laid travel and land freights. 

And, though obstructions in navigable waters, by State authoriiy or 
without, may injure some of the towns and some of the business of that 
State more than the business of other portions of the Union, or of alien 
friends trading here, yet other portions and other business of the State 
may reap more than a proportional benefit, sand hence, as a State 
measure, it may, on the whole, be useAil. 

But, when looking at its influence on other parts of the Union and 
their citizens, who trade thither only by water, and treating it, as 
must be done under the government of the Union, as a national mat- 
ter, and its influence as on the whole nation, it may be an unmitigated 
and uncompensated evil to many other States, and, in respect to some 
alien friends under treaties, be a measure wholly unjustifiiable. In 
such case, on looking to such events, aiMl in the rapid mcrltiplication 
of such bridges and obstructions, it may beoome necessary for Con- 
gress to wake up more of its dormant powers to regulate commerce, 
and provide relief and redress, criminal and dvil, in all cases of this 
kind clearly witl^n its authority, and clearly requiring punishment or 
redress. 

I should be one of the last to desire to see such legislation take 
place prematurely or hastily, or at first with severity, as the subject 
is one possessing much delicacy, and many ramifications of deep inter- 
est. 

But it is more and more exciting public attention ; and an era is 
i^proaching, if not come, when the general powers of the central 
government for the whole, on matters connected with the interests of 
the whole, may be called for to protect private rights and remote 
privileges, and overcome local combinations of wealui and influence, 
seeking their own profit, rather than looking to national duties and 
rights in respect to others ; and, likewise, to correct errors of State 
Legislatures in granting unlimited powers as to time to keep up a 
bridge over a navigable river, which by a change of business may 
have become a great public evil ; or limited and unchangeable powers 
as to time, and the width of a draw for vessels to pass, which last, by 
an unexpected change in the size of vessels, has become useless, and a 
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total obetruction to that class of ships ; or powers, supposed not inju- 
rious to the river below, or at the bridge for navication, but which 
have unexpectedly been followed b j accumulations of sand and mud, 
obstructing most seriously and permanently the whole commerce of a 
large river. 

In some cases, the legislation of Congress might not require the 
bridge itself to be removed, but only draws widened, so as not to 
damage the commerce between States or abroad, if the States them- 
selves cannot and will not correct them by legislation or otherwise. 
In some cases it might require the obstructions collected in deposits 
of stone, gravel or mud, to be removed ; and in others, the whole 
bridge to give way for a ferry, if the injury to navigation was great, 
and could in no other mode be obviated. 

As the States have exercised this power of erecting bridges across 
navigable streams over half a century, and in numerous cases over 
navigable waters, where the tide ebbs and flows, in Maine, New Hamp- 
shire, Connecticut, New York, Pennsylvania, Delaware, &c., and 
Congress have followed their example in the District of Columbia, 
any new and restrictive legislation by the General Government would 
be unjust, if not suited to the exigencies of the case, and, of course, 

S> no further than is necessary to discharge its duties in relatioa to 
e powers confided to it for the benefit of the States and the people 
as a whole. Its true attitude is one not seeking collision, or being 
punctilious as to trifles, nor acting with harshness, where a fiur exer- 
cise of ancient powers and usages has been indulged in,* and where, by 
a double government, and some concurrent powers over like subjects, 
some difBculties are unavoidable, and are to be met always in a chari- 
table, conciliatory and compromising spirit. 

It must act only in cases worthy the government of the whole 
Union, and in a manner becoming the government of the whole Union, 
dignus vijidice nodus. 

After such legislation, there would need be no grounds of jealousy 
or distrust as to its efiect ; as the laws will be made by our own dele- 
gates in the General Government, under our own constitution, the 
cases tried, as in the States, by juries, rather thiQi without, and by 
our own jurors, before our own judges, under our own ameliorated 
codes of law, and the punishments be as mild, and suited to modem 
notions of civilization m the States. 

But, in doing this, it would not be enough, as before suggested, for 
Congress to vest jurisdiction in this Court in all cases of mere admi- 
ralty and maritime crimes, even if enumerating and defining them 
when misdemeanors as well as felonies, because the power of Congress 
over commerce is much broader, as to both territory and subjects, thaa 
what belongs to admu*alty courts as such. 

It is unrestricted as to commerce between the States as well as 
abroad, and is increased by the powers to maintain a navy, and defend 
the country by forts, and improve harbors, and make bresJcwaters and 
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hoBpitals, and collect revenue on imports. Hence, it can extend to 
nnmerons cases which in England were under the jurisdiction of other 
courts than the admiralty, and can well be intrusted to the Circuit 
Court, as are most of its other powers, not as admiraltj ones, except 
appeals from the district tribunals. 

If or will it be necessary, in any of these cases, to make the juris- 
diction exclusive of the State courts, except where the power that is 
executed by it is exclusive in its nature. 

In all other cases, the rights, and remedies, and duties and liabili- 
ties, of our people, can be taken care of in the State courts, except 
where the laws of the latter may conflict with those of Congress on 
the same subject. ^^^ 



ON STATE EIGHT TO CONDEMN A EBANCHISE.t 



In the decisions of this Court on constitutional questions, it has 
happened frequently that, though its members were united in the 
judgment, great differences existed among them in the reasons for it, 
or in the umitations on some of the principles involved. Hence it 
has been customary in such cases to express their views separately. 
I conform to that usage in this case the more readily, as it is one of 
the first impression before this tribunal, very important in its conse- 
quences, as a great landmark for the States as well as the General 
Government, and, fit)m shades of difference and even conflicts in 
(pinion, will be open to some misconstruction. 

I take the liberty to say, then, as to the cardinal principle involved 
in this case, that, in my opinion, all the property in a State is derived 
from, or protected by, its government, and hence is held subject to its 
wants in taxation, and to certain important public uses, both in war 

* This opinion was mostly prepared before the decision in the ease of Waring v, 
Clarke (5 How. 441), althou^ it was not delivered until after. 

t Opinion in the case of the West RiTer Bridge Co. r. Dix et aL January Term 
B. C. U. a, 184a 



Digitized by 



Google 



276 STATB EIGHT TO CONDEMN A EEANQHISS. 

and peace. (Vattel, B. 1, ch. 20, * 244; 2 Kent, Com. 270; 87 
Am. Jurist, 121 ; 1 BL Com. 139; 8 Wils. 803 ; 8 Story <m Conat 
661 ; 3 Dallas, 95.) Some ground this public right on sovereigntj. 
(2 Kent, Com. 839 ; Grotius, B. 1, ch. 1, § 6.) Some, on neces- 
aity. (2 Johns. Ch. 162; 11 Wend. 51; 14 Wend. 51; 1 Biee, 
383 ; Vanhome's Lessee v, Dorrance, 2 DaUas, 810 ; Ihrer v. Tos- 
oaloosa Bridge, 2 Porter, 803; Harding v. Goodlett, 8 Yerger, 53.) 
Some, on impUed compact. (Baleigh k Gaston Railroad Co. v. 
Davis, 2 Dev. & Bat. 456 ; 2 Bay, 36, in S. Car. ; 3 Yerger, 68.) 
Where a charter is granted after laws exist to condemn property when 
needed for public purposes, others mi^ht well rest snch a nght on the 
hypothesis that such laws are virtusS^ a part and condition of the 
grant itself, as much as if inscribed in it, totidem verbis, (Towne r. 
Smith, 1 Woodbury & Mmot, 134 ; 2 Howard, 608, 617 ; 1 Howard, 
311 ; 3 Story on Const. §§ 1377, 1378, qtuBre,) 

But, however derived, this eminent domain exists in all gov^n^ 
ments, and is distinguished from the public domain, as that consists of 
public lands, buildings, &c., owned in trust exclusively and entirely 
by the government (3 Kent, Com. 339 ; Memphis v. Overton, 8 
Yerger, 389), while this consists only in the right to use the property 
of others, wnen needed, for certain public purposes. Without now 
going further into the reasons or extent of it, and under whatever 
name it is most appropriately described, I concur in the views of the 
Court, that it still remains in each State of the Union in a case like 
the present, having never been granted to the General Government, 
so far as respects the pubUc highways of a State ; and that it extends 
to the taking for pubUc use for a road any property in the State, suita- 
ble and necessary for it. (Tuckahoe Canal case, 11 Leigh, 75 ; 11 
Peters, 560; 20 Johns. 724; 3 Paige, Ch. 45; 7 Pick. 459.) But 
whether it could be taken without compensation, where no provision 
exists like that in the fifth amendment of the constitution of the United 
States, or that in the Vermont constitution, somewhat similar, is a 
more difficult question, and on which some have doubted. (4 D. k 
E. 794 ; 1 Rice, 888 ; 3 Leigh, 337.) I do not mean to exprass any 
opinion on this, as it is not called for by the facts of this ease. But 
oompensation from the public in such ca«es prevails generally in mod- 
em times, and certainly seems to equalize better the burden. (2 
DaUas, 310; Pise. Bridge v. Old Bridge, 7 N. Hamp. 63; 4 D. A 
E. 794; 1 Nott & McCord, 387; Stokes et al. v. Sup. Ass. Co., 8 
Leiffh, 337; 11 Leigh, 76; Hartford Bridge, 17 Conn. 91; Vattel, 
B. 1, ch. 20, ^244; 3 Paige, Ch. 45 ; 2 Dev. & Bat. 451 ; 2Kent, 
Com. 339, note; Lex. k Oh. Bulroad case, 8 Dana, 289.) 

Nor shall I stop to discuss whether it is <» this principle of the 
eminent domain alone that private property has always been taken for 
highways in Enghmd, on making compensation, so as to be a prece- 
dent for us. This was done there formerly, not as here, but by a 
writ ad quod damnum, and it was for ages issued before the grant of 
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any new franchise by the long, whether a road, ferry, or market; 
and the inquiry related to the damage by it, whether to the public or 
individuals. (Fitz. N. B. 221 ; 3 Bac. Abr., Highways, A.) 

Nor were alterations in roads, or even the widening or discontinu- 
ing of them, allowed without it. (Thomas v. Sorrel, Vaughan, 814, 
348, 349; Cooke, ch. 267; 6 Barn. & Aid. 566.) 

But in, modem times Parliament, by various laws, have authorized 
all these, after inquiry, and compensation awarded by certain magis- 
trates. (1 Burr. 263; Camp. 648 ; Cro. Car. 266, 267; 5 Taunt. 
634; Domat, B. 1, t. 8, ^ 2; 7 Adol. & Ellis, 124.) 

And thus, notwithstanding the theoretical omnipotence of Parlia- 
ment, private rights and contracts have been in these particulars, 
about compensation and necessity for public use, as much respected in 
England as here. 

So as to railroad companies, as well as turnpikes, under public 
trustees, and as to common highways ; the former are often author- 
ized there to erect bridges, and carry their roads over turnpikes and 
other highways ; but it is on certain conditions, keeping them passable 
in that place or near, and on making compensation. (Kemp v, L. k 
B. Railway Co., 1 Railway Cases, 505, and Attorney-General v. The 
L. & S. Railroad, 1 ibid. 302, 224; 2 ibid. 711; 1 Gale & D. 324; 
2 ibid. 1; 4 Jurist, 966; 5 ibid. 652; 9 Dowling, P. C. 563; 7 
Adol. & Ellis, 124; 3 Maule & Selw. 526 ; 11 Leigh, 42.) 

But I freely confess that no case has been found there by me 
exactly in point for this, such as the taking of the road or bridge of 
one corporation for another, or of taking for the public a franchise 
of individuals connected. with them. Though, at the same time, I 
have discovered no prohibition of it, either on principle or prece- 
dent, if making compensation and following the mode prescribed by 
statute. 

The peculiarity in the present case consists in the facts, that a part 
of the property taken belonged to a corporation of the State, and not 
to an individual, and a part was the frpchise itself of the act of 
incorporation. . 

I concur in the views, that a corporation created to build a bridge 
like that of the plaintifis in error is itself, in one sense, a franchise. 
(2 Bl. Com. 37; Bank of Augusta v. Earle, 18 Peters, 596; 4 
Wheat. 657 ; 7 Pick. 394 ; 11 Peters, 474, 454, 472, 490, 641, 
645; 11 Leigh, 76; 3 Kent, Com. 459.) And, in another sense, 
that it possesses franchises incident to its existence and objects, such 
as powers to erect the bridge and to take tolls. (See same cases.) 

I concur in the views, also, that such a franchise as the incorpora- 
tion is a species of property. (7 N. Hamp. 66 ; Tuckahoe Canal Co. 
V, Tuckahoe & Camb. Railroad Co., 11 Leigh, 76.) It is a legal 
estate vested in the corporation. (4 Wheat. 700 ; 11 Peters, 560.) 
But it is often property distinct and independent of the other property 
VOL. n. 24 
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in land, timber, goods, or choses in action, which a corporation, Kke a 
body not artificifJ, may own. (8 Bland, 449 ; 11 Leigh, 76.) 

!u is also pr(^rty subject to be sold, sometimes even on execution 
{Semb.^ 4 Mass. 4y5 ; 11 Peters, 434), and may be devised or inher- 
ited. (17 Conn. 60.) And while I accede to the principle urged by 
the counsel for the bridge, that the act of incorporation in this case 
was a contract, or in the nature of one, between the State and its 
members (1 Mylne k Craig, 162 ; 4 Peters, 614, 660 ; Lee r. Nwler, 
2 You. & Coll. 618 ; King v, Paamoor, 8 D. & E. 246 ; Woodwarf 
V, Dartmouth College, 4 Wheat. 628 ; 7 Cranch, 164 ; Terrett v, 
Taylor, 9 Cranch, 43, 62 ; 9 Wend. 861 ; 11 Peters, 267 ; Canal Co. 
V, Railroad, 4 Gill 4 Johns. 146 ; 3 Kent, Com. 469; Enfield ToU- 
bridge case, 17 Conn. 40; 1 Greenleaf, 79; 8 Wheat. 464; 10 
Conn. 622; Peck, 269; 1 Alabama, 23; 2 Stewart, 30), I concur 
in the views of the Court, that this or otiier property of corporati(»s 
may be taken for the purpose of a highway, under the right of emi- 
nent domain, and that the laws of Vermont authorizing it are not in 
that respect and to that extent yiolations'of the obligation of any 
contract made by it with the corporation. (Bradshaw v, Rodgers, 20 
Johns. 103, 742; The Trust, of Belt Ac. v, Salmond, 2 Fairf. 113; 
Enfield Bridge case, 17 Conn. 40, 45, 61 ; 3 Paige, Ch. 45 ; Chwles 
River Bridge v. Warren Bridge, 7 Pick. 394, 399 ; S. C, 11 Petra, 
474 ; 1 Bland, 449 ; Bellona Co. case, 3 Bland, 449.) 

Because there was no covenant or condition in the charter or con- 
tract, that the property owned by it should not be liable to be taken, 
like all other property in the State, for public uses in highways. 
(7 N. Hamp. 69 ; 4 Wheat. 196 ; Jackson v. Lamphire, 8 Peters, 
289.) 

Because, without such covenant, all their property, as property, 
must be liable to proper public uses, either by necessity, or the sover- 
eignty of the State over it, 6r by implied agreement. 

And because, on a like principle, taxes may be imposed on such 
property, as well as all oth^ property, though coming by grant firom 
the State, and may be done without violating the obligatiwi of the 
contract, when there is no bonus paid or stipulation made in the 
charter not to tax it. This is well settled. (6 Bam. A; Aid. 167 ; 2 
Railway Cases, 17 are. 23; 7 Cranch, 164; New Jersey*?. Wilson, 
4 Peters, 611 ; Providence Bank v. Billings, 11 Peters, 567, Shaw, 
C. J., in Charles River Bridge v. Warren Bridge ; Gordon v. Appeal 
Tax Court, 3 Howard, 146; 12 Mass. 252; 4 Wheat 699; 4 Gffl 
& Johns. 132, 153 ; Williams v. Pritchard, 4 D. & E. 2.) The 
grantees are presumed to know all these legal incidents or liabilities, 
and they being implied in the grant or contract, their happening is 
no violation of it. (8 Peters, 281, 287; 11 Peters, 641, 644; 8 
Paige, 72.) 

Vattel says, — ** The property of certain things is given up to the 
individuals only with this reserve." (B. 1, ch. 20, ^ 244.) 



Digitized by 



Google 



STATE BIGHT TO CONDEMN A FBANCHIBB. 279 

In England anciently, when titles 6{ land became granted with 
immunities from numerous ancient services, it was still considered that 
snch lands were subject bj implication, under a certain irinoda neces^ 
sitas, to the expenses of repair of bridges as well as forts, and of 
repelling inrasion. (Tomlins, Diet., Trinoda Necessitas] 3 Bac. 
Abr., Highways^ A.) 

Even the right to a private way is sometimes implied in a grant, 
from necessity. (Cro. Jac. 189; 8 D. & E. 60; 4 Maule & Selw. 
387; 1 Saund. 322, note.) 

It is laid down, also, by Justice Story, that " a grant of a franchise 
is not in point of principle distinguishable from a grant of any other 
property." (Dartmouth College v. Woodwaid, 4 Wheat 699, 701.) 

I concur, therefore, in the further views, that the corporation as a 
franchise, and all its powers as franchises, both being property, may, 
for these and like reasons, in proper cases, be taken for public use for 
a highway. (Pierce r. Somersworth, 10 N. Hamp. 870 ; 11 N. 
Hamp. 20 ; Piscat. Bridge r. N. Hamp. Bridge, 7 N. Hamp. 36, 66; 
8 N. Hamp. 398, 143 ; 11 Peters, 645; Story, J., in Warren Bridge 
t?. Charles River Bridge ; 2 Kent, Comm. 340, note ; 2 Peters, 658 ; 
6 Paige, Ch. 146; 1 Rice, 383; 2 Porter, 296; 7 Adol. & ElUs, 
124; 3Yerger, 41; 2Fairf 222; 23 Pick. 360; J. Bona^rte v. 
C. Raihtwd, Baldw. C. C. 205; Tuckahoe Canal Co. v. The T. k J. 
River Railroad Co., 11 Leigh, 42; Enfield Bridge Co. v. Hartford 
& New Haven Railroad, 17 Conn. 40 ; Armington v. Bamet, 15 
Vermont, 745, and 16 Vermont, 446, this case; 3 Cowen, 733, 
754 ; 11 WendeU, 590 ; Lex. & Oh. Raikoad case, 8 Dana, 289 ; 18 
Wend. 14.) 

It must be confessed that some surprise has been felt to find this 
doctrine so widely sustained, and in so many of the States, and yet no 
exact precedent existing in England. 

But, in relation to it here, I am constrsdned, in some respects, to 
difier from others, and, as at present advised, agree to the last propo- 
sition, concerning the taking of the franchise itself of a corporation, 
only when the further exercise of the franchise as a corporation is 
inconsistent or incompatible with the highway to be laid out 

It is only under this limitation as to the nunchise itself that there 
seems to be any of the necessitv to take it which, it will be seen in tiie 
positions heretofore and hereaner explained, should exist. Nor do I 
agree to it with that limitation, without another, — that it must be in 
cases where a clear intent is manifested in the laws that one corpora- 
tion and its uses shall yield to another, or another public use, under 
the supposed superiority of the latter and the necessity of the case. 
(4 Gill & Johns. 108, 150 ; Barbour v. Andover, 8 N. Hamp. 398.) 

Within these limitations, however, the acts of incorporation and aU 
corporate franchises appear to me to possess no more immunity from 
reasonable public demands for roads and taxes than the soil and free- 
hold of individuals. 



Digitized by 



Google 



280 STATE RIGHT TO CONDEMN A FRANCHISE. 

The land may come by grant or patent from the State, as well as 
the corporation, and both the grant and corporation may be con- 
tracts. But they are contracts giving rights of property, held, and 
of course understood to be held, subject to those necessary burdens 
and services and easements to which all other property is liable. And 
it is neither inconsistent with the grant of them, nor a violation of the 
contract contained in them, to impose those burdens and easements, 
unless an express agreement has been made to the contrary by the 
State in the act of incorporation or grant, as is sometimes done in 
respect to taxation. But where the corporation as a franchise, or its 
powers as franchises, can still be exercised usefully or profitably, and 
the highway be laid out as authorized, I see no reason why these fran- 
chises should then be condemned or taken. The property owned by 
a banking or manufacturing corporation may, for instance, be con- 
demned for highways, necessarily, where situated on a great line of 
travel ; but why should their franchises be, if their continued existence 
and use may be feasible and profitable, and one not inconsistent with 
the taking and employment of their other property for a public high- 
way? 

In this instance, however, as a fact, the franchise was established, 
and seems to be useful, only in one locality. The continuance of it 
elsewhere than at this spot would be of no benefit to individual mem- 
bers or the public. K the bridge itself and land of the corporation at 
that place were taken, it was better for the latter that the franchise 
should be taken with them, if enhancing the damages any ; because, 
unlike a bank or manufecturing company, the corporation could not do 
business to advantage elsewhere, even within the limited four miles, as 
there was no road elsewhere within their grant. The law of Ver- 
mont, too, was clear, that the toll-bridge might be made to give way 
for a free highway. It is, therefore, only under the particular cir- 
cumstances and nature of this case, that, in mv apprehension, the 
taking of the franchise itself was not a violation of the contract For, 
under different circumstances, if a franchise be taken and condemned 
for a highway, when not connected locally with other property wanted, 
when it can be exercised on ordinary principles elsewhere, when not in 
some respects incident to, or tied up with, the particular property and 
place needed, I am not now prepared to uphold it. I am even dis- 
posed to go further, and say, that if any property of any kind is not 
so situated as to be either in the direct path for a public highway, or 
be really needed to build it, the inclination of my mind is, that it can- 
not be taken against the consent of the owner. Because, though the 
right of eminent domain exists in some cases, it does not exist in all, 
nor as to all property, but probably as to such property only as, from 
its locality and fitness, is necessary to the public use. (Semb.j 4 
Mylne & Craig, 116 ; Webb v. Manch. & Leeds Railway Co., 1 Rail- 
way Cases, 576.^ 

It may be sucn, not only for the bed of the road, but perhaps for 
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materials in gravel, stone, aad timber, to bnild it ^tL Tet even then 
it must be necessary and appropriate as incidents. (2 Dev. & Bat. 
462; 13 East, 200.) 

And also, for aught I now see, circumstances must, from its local- 
ity and the public wants, raise an urgent necessity for it. ^*The 
public necessities " are spoken of usually as the fit occasion to exer- 
cise the power, if it be not derived from them in a great degree, and 
the reason of the case is confined to them. (See cases before.) 

The ancient trinoda necessitaa extended to nothing beyond such 
necessity. 

Indeed, without further examination, I fear that even these limitar 
tions may not be found suiBcient in some kinds of public highways, — 
such as railroads, for instance. And I must hear more in support of 
this last position before acquiescing in their right to take, in invittim, 
all the materials necessary to build such roads, — as the timbers on 
which their rails are laid, or the iron for the rails themselves. 

Nor do I agree that, in all cases of a pubhc use, property which is 
suitable or aj^ropriate can be condemned. The public use here is for 
a road, and the reasoning smd cases are confined chiefly to bridges and 
roads, and the incidents to war. But the doctrine, that this right of 
eminent domain exists for every kind of public use, or for such a use 
when merely convenient, though not necessary, does not seem to me 
by any means clearly maintainable. It is too broad, too open to abuse. 
Where the public use is one general and pressing, like that often in 
war for sites of batteries, or for provisicms, little doubt would exist ad 
to the right. Sabis poptdi suprema est lex. So as to a road, if 
really demanded in particular jforms and places to accommodate a 
growing and changing community, and to keep up with the wants and 
improvements of the age, — such as its pressing demands for easier 
social intercourse, quicker political communication, or better internal 
trade, — and advancing with the public necessities ftom blazed trees to 
bridle-paths, and thence to wheel-roads, turnpikes, and railroads. 

But when we go to other pubhc uses, not so urgent, not connected 
with precise lo(^ties, not difficult to be provid^ for without this 
power of eminent domain, and in places where it would be only con- 
venient, but not necessary, I entertain strong doubts of its applicabil- 
ity. Who ever heard of laws to condemn private property, for public 
use, for a marine hospital or state-prison ? 

So a custom-house is a public use for the (xeneral Government, and 
a court-house or jail for a State. But it would be difficult to find 
precedent or argument to justify taking private property, without con- 
sent, to erect them on, though appropriate for the purpose. No 
necessitv seems to exist which is sufficient to justify so strong a meas- 
ure. A particular locality as to a few rods in respect to their site is 
usually of no consequence ; while as to a hght-house, or fort, or wharf, 
or highway between certain termini, it may be v«ry impcwrtant and 
imperative. I am aware <^ no precedents, also, for such seizures of 

VOL. n. 24* 
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private property abroad, for objects like the former, though some sudi 
doctrines appear to have been advanced in this country. (3 Paige, 
45.) Again, many things belonging to bridges, turnpikes, and rail- 
roads, where public corporations for some purposes, are not, like the 
land on which they rest, local and peculiar and public, in the necessity 
to obtain them by the power of the eminent domain. Such seem to 
be cars, engines, &c., if not the timber for rails, and the rails them- 
selves. (Gordon i?. C. & J. Railway Co., 2 Railway Cases, 809.) 

Such things do not seem to come within the public exigency con- 
nected with the roads which justifies the appUcation of the princi[^ 
of the eminent domain. Nor does even the path for the road, the 
easement itself, if the use of it be not public, but merely for particular 
individuals, and merely in some degree beneficial to the public. On 
the contrary, the user must be for the people at large, — for travellers, 
— for all, — must also be compulsory by them, and not optional with 
the owners, — must be a right by the people, not a favor, — must be 
under public regulations as to tolls, or owned, or subject to be owned, 
by the State, in order to make the corporation and object public, for a 
purpose like this. (3 Kent, Comm. 270 ; Railroad Co. v. Chappell, 
1 Rice, 383 ; Memphis v, Overton, 3 Yerger, 53 ; King v, Ru£»ell, 
6 Bam. & Ores. 566; King v. Ward, 4 Adol. & Ellis, 384.) 

It is not enough that there is an act of incorporation for a bridge, 
or turnpike, or railroad, to make them public, so as to be able to take 
private property constitutionally, without the owner's consent; but 
their uses, and object, or interests, must be what has just been indi- 
cated, — must in their essence, and character, and liabilities, be public 
within the meaning of the term " public use." There may be a pri- 
vate bridge, as well as private road, or private rsulroad, and this with 
or without an act of incorporation. 

In the present instance, however, the use was to be for the whole 
community, and not a corporation of any kind. The property was 
taken to make a free road for the people of the State to use, and was 
thus eminently for a public use, and where there had before been tolls 
imposed for private profit and by a private corporation so far as regards 
the interest in its tolls and property. 

And the only ground on which that corporation, private in interest, 
was entitled in any view originally to condemn land or collect tolls 
was, that the use of its bri^e was public, — was open to all, and at 
rates of fare fixed by the Legislature and not by itself, and subjected 
to the revision and reduction of the public authorities. 

It may be, and truly is, that individuals and the public are often 
extensively benefited by private roads, as they are by mills, and man- 
ufactories, and private bridges. But such a benefit is not technically 
nor substantially a public use, unless the public has rights. (1 Rice, 
888.^ And in point of law it seems very questionable as to the power 
to call such a corporation a public one, and arm it with authority to 
seize on private property without the consent of its owners. 
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I exclude, therefore, all conclasions as to my opinions here being 
otherwise than in conformity to these suggestions ; though when, as 
in the present case, a free public use in a highway and bridge is sub- 
stituted for a toll-bridge, and on a long or great and increasing line of 
public travel, and thus vests both a new benefit and use, and a more 
enlarged one, in the public, and not in any few stockholders, I have 
no doubt that these entitle that public for such a use to condemn 
private property, whether owned by an individual or a corporation. 
(Boston W. P. Co. v. B. & W. Railroad Corp., 23 Pick. 860.) And 
it is manifest that unless such a course can be pursued, the means of 
social and commercial intercourse might be petrified, and remain for 
ages, like the fossil remams in sandstone, unaltered, and the govern- 
ment, the organ of a progressive community, be paralyzed in every 
important public improvement. (2 Dev. & Bat. 456 ; 1 Rice, 395 ; 
8 Dana, 809.) 

I exclude, also, any inference that, in assenting to the doctrine that 
an act of incorporation for a toll-bridge is a contract, giving private 
interests and rights as well as public ones, and thereby not allowing a 
State to take the private ones or alter them, unless for some legitimate 
public use, or by consent, as laid down in 4 Wheat. 628, I can or do 
assent to the doctrine of some of the judges there in respect to public 
offices being such contracts as not to be changed or abolished by a 
State on public considerations, without incumng a violation of the 
contract. 

I should be very reluctant to hold, till further advised, that public 
offices are not, like public towns, counties, &c., mere political estab- 
lishments, to be abolished or changed for political considerations con- 
nected with the public welfare. (9 Cranch, 43.) The salaries, 
duration, and existence of the offices themselves seem to be exclusively 
public matters, open to any modification which the representatives of 
the public may decide to be necessary, whenever no express restriction 
on the subject has been imposed in tne constitution or laws. ( Qucere. 
Hoke V, Henderson, 4 Dev. 1.) 

This would seem the implied condition of the office or contract, as 
much as that it may be taxed by the government under which it is 
held, though not by other governments, so as to impair or obstruct it. 
(See, as to the last, McCuIloch v\ Maryland, 4 Wheat. 316; Weston 
V, The C. C. of Charleston, 2 Peters, 449 ; Dobbins v. Comm. of 
Erie City, 16 Peters, 435.^ 

Finally, I do not agree that even this franchise, as property, can be 
taken from this corporation without violating the contract with it, 
unless the measure was honest, bondjide, and really required for what 
it professed to be, beside being, as before remarked, proper, on account 
of the locality and nature of this property, to be condemned for this 
purpose. • 

And though I agree that, for most cases and purposes, the public 
authorities in a State are the suitable judges as to this point, and that 
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the judiciary only decide if their laws are constitutional (2 Kent, 
Gomm. 340 ; 1 Rice, 383) ; that the Legislature generally acts for the 
public in this (2 Porter, 303; 3 Bl. Comm. 139, note ; 4 D. & B. 
794, 797) ; that road agents are their agents, under this limitation 
(1 Bice, 383) ; yet I am not prepared to agree, that if^ on the face of 
the whole proceedings, — the law, the report of commissioners, and the 
doings of tJie courts, — it is manifest that the object was not legitimate, 
or that illegal intentions were covered up in forms, or the whole pro- 
ceedings a mere " pretext," our duty would require us to uphold them. 
{Jbid, ; Bice, 391.) In England, though this power exists, yet if 
used maliciously or wantonly, it is held to be void. (Boyfield v. Por- 
ter et al., 13 East, 200.) 

In this case, however, while the fairness of it is impeached by the 
plaintifi in error, yet on the record the object avowed is legal. It 
was to make travel free where it was before taxed ; and the bridge, 
though remote from the changes deored in the old road, was still situ- 
ated on the great line of travel over it, and not merely by color and 
finesse connected, and, from increases in population and business, 
seemed proper to be made free at the expense of the town or county. 

Nor on the &oe of the record do the proceedings seem void, becaMiae 
the assessment may have been without a jury, when it was made by 
the legal oflScers, appointed for that purpose. (8 Peters, 280 ; 2 Dev. 
&; Bat. 451, 460 ; Beekman v. Sar. Baihx)ad, 3 Paige, Ch. 45.) Nor 
void as made by the commissioners without notice, when the retun 
states notice, and when there was a full hearing enjoyed by all before 
the Court on the report. 

Nor void because the compensation was too small to the corpora- 
tion, — as it was assessed in conformity to law, — or too burdensome to 
the town alone to discharge, though the last might well have been 
flung on a larger number, like a county. (10 N. I^mip. 370 ; Tom- 
lins, Diet., Ways, 2; 1 Bice, 892.) Nor because the commissbners 
take a fee instead of an easement, when the Legislature provide for a 
fee as more expedient. (2 Dev. & Bat. 451, 467.) Nor because 
some of the property condemned was personal, when it was mixed with 
the real, and when real or personal, if needed and appropriate, may at 
times be liable. (1 Bios, 383.) 

With these explanations, I would egress my concurrence in the 
judgment of the Court 
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CHARGE IN THE CASE OF ADAMS & HAMMOND vs. 
EDWARDS & HOLMAN .♦ 



Your duties thus far, gentlemen, have been of a very laborious 
character, and I am sorry to say that they are not yet ended. The 
counsel for the different parties having finished their comments on the 
testimony, it becomes your diflScult task, under the directions of the 
Court in relation to the points of law, to apply these facts to the law ; 
and according as the evidence and the law is, so to find for the plaintiffii 
or defendants. 

I do not think, gentlemen, it is necessary, on either side, to refer to 
anything which is foreign to the law or the evidence, before a Massa- 
chusetts jury, and to caution them against it; for they are too intel- 
ligent and too experienced in these matters to be influenced by any 
extraneous considerations ; they know well the responsibility of their 
oaths, and they know well their duties under those oaths. 

But, gentlemen, although this responsibility belongs to you, yet the 
law, as you will perceive, which is applicable to the case, must be 
given to you by the Court, and under the responsibility of its station 
and knowledge. It will be necessary to discriminate properly and 
carefully what the law is, and what the position of the case is, and all 
the different points arising in it. 

Now, gentlemen, there are nominally two actions before you, on the 
part of lilr. Adams, against the defendants. They both, however, 
involve but one set of points, so far as regards the defendants. One 
action is the claiming of damages prior to January 16, 1847, for the 
infringement of certain patent privileges to the defendant ; and on that 
you can give no damages subsequent to January 16, 1847. But there 
IS another action, commenced at an after period, for damages between 



• This was an action before the Circuit Court of the United States, Boston, Nov. 0, 
1848, founded upon a patent, dated June 1, 1848, and granted to Daniel Fitzgerald, 
and by him assigned to Enos Wilder, who assigned to Daniel S. Wilder. The inven- 
tion related to the making of fire-proof iron safes, and the nature of the invention 
consisted in interposing plaster of Paris between the inner and the outer cheats, after 
the manner described in the specification. Many of the points arising in the cose are 
very interesting and important to the profession. The trial was very long, and ably 
conducted by the distinguished counseL S. P. Staples, of New York , and B. R. Curtie, 
of Boston, for tiie plaintifib. R. Choate, of Boston, Dana and Jewell, do., for the 
defendants. 
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the 16th of January, 1847, where the other ends, to the 11th of 
November, 1847, a period of something like ten months. 

Having settled the merits of the question, if you find for the 
plaintife, you will merely discriminate, in the verdict, the damages in 
the first action from those in the second, — giving the first for the time 
from the first infringement of the patent down to the 16th of January. 
1847, and the last for the time included between January, 1847, and 
November, 1847. 

Having shown you the position of these two suits, and that it wiD 
be necessary to apportion the damages in the way that I have stated, 
I will proceed to explain to you, in brief, how this question arises; f« 
the length of the trial has been so great that you may not be able to 
discrinunate exactly the position of the case in the outset. 

The plaintiflb sue on a patent, which they say was taken out in 
1843, by Daniel Fitzgerald, and assigned to the pl^ntifib in that year, 
— passing from the hands of Fitzgerdd to Enos Wilder, but getting to 
the plaintiflfe as a patent, — and the patent of 1843. Discriminate that, 
if you please, from every other patent (as many have on the trial 
been mentioned), in order to understand the case thoroughly, — a 
patent issued in 1843, and assigned to them by Benj. G. Wilder, who 
obtained it from Enos Wilder, and who acted as the agent of B. G., 
and Enos having obtained it from Fitzgerald. 

Now, that patent being obtained m 1843, and assigned to the 
plaintiffi, no person has a right to use what is described in it without 
their permission, or paying them a compensation. They say that they 
did not give any permission to the defendants to use it, but that the 
defendants did use it from 1843 to 1847 ; and the claim they lay brfore 
you is for damages for this use. 

Now, in order to see what is in controversy, you will start with the 
&ct that a patent was taken out in June, 1843. 

The next point is, that the defendants have used, manu&ctured and 
sold safes similar to those described in this patent. That is not in 
controversy. It is proved by several witnesses, and is not in dis- 
pute, that they have manu&ctured such safes for three or four 
years. 

Now that, gentlemen, in point of law, would entitle the plaintiflS to 
recover for the damages they have sustained, prima fiujie. They bring 
here a public document or grant made correctly in point of law. The 
patents are not now issued indiscriminately ; and on the face it is, 
therefore, good, if there is nothing shown against it, and there cannot 
be made out a prima fiicie case against it. 

You perceive, then, gentlemen, that the case beoomes narrowed 
down very much by the defence, which rests on two great points. 
This defence is, that notwithstanding the defendants have used it, yet, 
{or various reasons, they had a right to use it And secondly, even 
though they had not a right to use it under the law, yet they used H 
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under sucli circumstances that diere should not he any damages given. 
This defence you must look into. 

Had the defendants a right to use this patent ? For, if they had, 
thev should not be responsible ; if they had not, they should. 

Now, gentlemen, as a general principle of law, ^though a patent 
thus obtained, and thus offered in evidence, as I have said, is prima 
facie evidence for the plaintiff to recover, yet it is competent for the 
defendant to show that he has a right to use this ; and he may sustain 
this defence on various points. He may show that he had a license to 
use it from the party who obtained the patent, and in such a form that 
he had a right to use the patent. He may show that he had purchased 
the right, — that is, supposing the patent is good ; or he may show 
something to prove that the patent is not good, — as by showing that 
Bome other person is the inventor, and not the patentee, — or by 
showing that it had been in public use for two years before the patent 
was applied for ; or by showing that it had been on sale for two years 
before, with his consent ; or by proving that from patriotism, generos- 
ity, or in despair, or frt)m some other cause, he had abandoned it, — 
80 that the other party has a right to use it, and any one may take it 
up, as a sort of waif, or derelict property. And I mention these points 
because they are all relied on for the defence, and, being relied on for 
Ae defeuce, you must start with the principle of law, that the defend- 
ant should, on these, make out his defence, just as you originally 
started with the principle that the plaintiff must make out his position 
a prima &cie case. 

If the defendant impugns the testimony, which the plaintiff offers, 
as to the legality or correctness of the patent, concerning this particular 
testimony you must see how the scale preponderates. 

* m ^ i^ m * 

The first argument to show that this patent is bad is, because it is of 
a matter not considered patentable. Now, gentlemen, in order to judge 
of that, we must first inquire what it is for, before you can see whether 
it is for a matter patentable, or not patentable. I shall instruct you, 
as a matter of law, that such things are patentable as the discoverer 
undertakes to apply in combination or separately, so as to produce new 
and beneficial results. We must make some broad and general dis- 
tinctions of that kind. 

It need not be a new material. 
It need not be an entire new machine. 
It need not be wholly or throughout a new application. 
But it must, when it is a combination as it is here, it must bring 
some new features into the combination, and produce new and bene- 
ficial results. And if it does that, it is of no matter how slight is the 
change. K there is a novelty in the application and in the machine, 
and if it produces new results and valuable results, it is patentable, 
whether only the comlnnation is new, or only an important part is 
new. There must be something new in relation to it. Mid it must 
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produce better results than what were produced before. And when 
you get novelty in parts or in combination^ and novelty in resulis, 
and beneficial ones, you get wliat the constitution and laws were 
enacted to protect, that is, something new invented which benefits 
mankind. It must not be a frivolous object, like the invention of an 
improvement in making playing-cards, which has been driven out rf 
court because the object was bad. But here the object was laudable, 
— to insure safety to the most valuable articles of property. The 
security, then, was patentable, if a new and useful change. Next, 
then, did it produce beneficial and new results ? It must be mone 
useful, it must have some superior advantages to what existed before, 
or it could not produce such results, — as ever have proved to resist 
severe fires, and such as consumed former safes and their contents, with- 
out injuring these. Now, gentlemen, in testing what is a new com- 
bination, as I have said, you may not have a new material, but yoa 
must have something different in form or system from what was used 
before in this way, and so difierent as to cause new and better results. 
Now, as I understand it, safes have long existed before ; and such as 
are called double safes. There had long been some opening between 
two chests, at some times to be occupied by air, and at other times by 
substances supposed to be non-conductors of various kinds, — some with- 
out the application of it to the doors, and some with the application 
of it to the doors. 

But what Fitzgerald claims here to be new, if I understand it, is not 
the use of plaster of Paris to repel fire entirely, in some modes and in 
some articles, but that it had not been used before in combination with 
these double chests for the purpose of repelling fire to the thickness 
with which he used it, in both the doors and sides, and in the liquid 
state. He says, in the patent, it may be used dry or liquid ; but what 
he expressly relies upon, and describes in detail, is the liquid state, 
and of a certain thickness. As you will see, this has an important 
bearing upon the results, — that he uses it for the doors too, as well as 
for the sides. 

The patent, then, is that the safe shall be constinicted, under his 
invention, so as to have a space of two or three inches, — you will see 
the description in the patent, — a wider space than has been generally 
employed before. Two or three inches ! The preparation shall not 
be put on merely as a wash, or nailed on like a sheet of mica or zinc, 
but it shall be poured in, in a liquid state, to that thickness. I 
have the impression that this pouring in, in a liquid state, in accord- 
ance with the answer to a question which I put to a scientific gentle- 
man on the stand, is a peculiarity in filling all the holes and cracks 
better, which is essential. For, those acquainted with fires, and their 
operation upon safes, are aware that one great danger of burning xxf 
papers is in consequence of the external heated air being through some 
small fissures of joints communicated, — not the flame. And that one 
great means of preventing fire destroying the papers inside is by 
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redacing th6 preparation to the liquid form, and pouring it in as a thin 
paste, so as to be more sure of filling the smallest spaces between the 
two chests. 

There may be some advantage from the moisture which comes out 
during the melting, which may serve to protect the same from the fire. 
But it strikes mj mind that this result has been brought about, under 
this invention, not only by having plaster of Paris used, — which is a 
good non-conductor, and imbibes, after calcined, much water, — but by 
having it used in this liquid state, so as to fill up all the crevices, 
being more perfectly tight, and hardening quick, swells or expands 
some, so as to fit still closer ; and by having it so very thick, instead 
of as in the safes which eicisted before, which you have seen described, 
and some of which you have seen here, having a mere coat of plaster 
half an inch thick, instead of two or three inches, as Fitzgerald had it, 
and as his specification details. 

You will at once know, from remembering your experience, that a 
coat of two or three inches of matter thus non-combustible will 
resist the progress of a fire much more than a mere wash, or a mere 
coating of half an inch or a quarter of an inch. However that may 
be, he claims it of a certain thickness. He describes the moist state 
particularly for its use, and he applies it to the doors, as well as to the 
other parts. 

If the doors are not secured, as well as the other parts, it renders 
the contents quite unsafe. It is therefore this new combination of 
plaster for this purpose, in this thickness, in the moist state, which 
seems to constitute the gist of this discovery, — and applied all around, 
to the doors as well as to the other parts ; producing such different 
results as have been shown here, — of resisting the largest fires, — it 
could hardly be justifiable, I think, for the Court to say that it is not 
patentable, for want either of importance, apparent novelty, or useful- 
ness. I shall soon, however, suggest something more for and against 
its novelty, when considering the special testimony against it under 
that aspect. I may have said enough as to what is meant by a 
patent being useful. It must not be frivolous or unimportant. I 
hardly need dwell upon this. It is a question of fact, what is useful, 
after instructing you as a question of law that the patent must be 
useful. And a jury have no great diflSculty about that. If they 
find it introduced extensively into use, they will conclude that it is 
useful ; for the people will not throw away old articles, when old ones 
are as useful as new, and particularly for the protection of such valu- 
able articles as papers and money. The utiUty comes home, therefore, 
to everybody, if the extensive use is made out. If this does resist 
fire best, you will judge whether it is not useful both in its object and 
results, by whomsoever planned and matured. 

Passing by these, you come to the next important part of the 
defence, and the evidence in relation to which has occupied the greater 
portion of the trial. And that is, was the improvement, as I have 
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described it to you from this patent as patentable and useful, — 
this improvement made by Fitzgerald originally, or by aome other 
person? This is the special defence, just referred to, against its nof^- 
elty. Was there such a machine, of the description contained in hig 
specification, — was there such a machine invented or matured beibn 
he did it ? If there was, the law says, and says properly, that he 
cannot succeed. Because the world then had the benefit of it, — if 
it pleased, — another person was entitled to protection on account of it, 
and to aid the invention it was not necessary to issue a patent bera 
But, in order to test this point, the prior invention must have existed 
before with these qualities, with this combination, with this descrip- 
tion substantially. So fer as it refers to the subject-matter in Fiti- 
gerald's patent, it must be substantially the same. And I do not say, 
as one of my brethren upon the bench has said, that there is no 
definite signification to the word stibstantM, When we say a thing is 
substantially the same, we mean it is the same in all important par- 
ticulars. It must be of the same material, when the material is import- 
ant; it must be of the same thickness, when thickness is import- 
ant; it must be applied in the same way, condition, and extent, tD 
the doors as well as the sides, when either of these circumstiuicef 
makes an essential difierence. K some other machine had all this, aa 
in Fitzgerald's, then it was substantially the same. It is not a matter 
of moment to make the chest itself of one substance or another, if 
there is no difference in the period at which they melt, and if they 
are ahke impenetrable to heated air. It may be made of tin, ot 
iron, or brass. It is of no consequence whether it is in form a square 
or a parallelogram, or whether there is a small mixture with the plas- 
ter, which neither vitiates nor improves it. But it must be the same 
in power to resist heat and exclude heated air, and then, in this par- 
ticular, it is substantially the same. 

I mean, by change of form not being material, when the form does 
not contribute toward the new result. When it does, the forms must 
be alike in all important particulars. As other inventions must have 
been not only substantially like this, but prior in time, in order to 
vitiate it, it will be necessary for you to find when Fitzgerald invented 
this, in order to determine whether they or he invented it first The 
law means, by invention, not maturity. It must be the idea struck 
out, the brilliant thought obtained, the great improvement in embryo. 
You must have that ; but if he has that, he may be years improvmg 
it — maturing it. It may require half a life. But in that time he 
must have devoted himself to it as much as circumstances would allow. 
But, if he strikes out the plan which he afterwards patents, that is the 
time of the invention — that is the time when the discovery occurs. 
And we are speaking now of the invention, and not of the application. 
The date of the invention is the time, if it is followed up. 

Now, it is contended, on the part of the respondents, that there wera 
discoveries like this, even earlier than 1830. But in 1830 some of their 
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witeesses say, and others in 1831 and '32, that there -^ere dear dis- 
coveries of using this plaster in this way, and before Fitzgerald 
started this idea, which he afterwards matured and patented. 

Now, gentlemen, fixing the time of Fitzgerald's invention, you will 
oee whether there were any of that description or not. The plainti& 
contend that this time was in 1830, and they give you a whole history 
of it from various sources, and among others from the patentee upon 
the stand. What led him to the discovery, — the experiments he 
made, the pn^ress in his own mind, — and what disabled him, — the 
want of means, — fix)m maturing his ideas, has been detailed to you. 
But his attempts continued, after making the discovery. By various 
experiments on the power of plaster in this way, — applied in this form, 
put on moist by balls, more in the form of plaster than of paste, — he 
found that it would stand fire better than anything else. And in 
this one of his brothers unites with him, and the testimony shows that 
he thought early of using it with a safe. He certainly, in 1831, not 
only made these experiments, but made them with a small box ; and 
he speaks of thinking then that he would get a patent as soon as he 
could get some person who would assist him. And another brother 
unites in testifying to what took place in 1831, and Mr. Loring unites 
with them in the same. 

In 1832 he tried it with larger boxes or safes, with the idea of 
safes in his mind. And Post, the son, — the witness of that name who 
testified upon the stand, — confirms what has been said by others in 
what took place at his &ther's at that time. It was exhibited at the 
office or house of his £»ther, in New York, in 1832 ; to Ireland and 
Yerrick, in 1833, who testify, with regard to the &ct8 then occurring, 
of Fitzgerald desiring aid, and wanting to get it, in obtaining a patent. 
In 1834, Mr. Eelsey testifies to experiments, and also in 1835. He 
says that he made experiments in 1836. And especially, early in 1836, 
after the great fire, he went on more extensively in tests, and tried to 
get persons to unite with him. Mr. Sherwood united with him on that 
occasion, and did make experiments, which he has detailed here, 
under oath, with great clearness. The question is then presented, on 
this evidence, did he strike out this idea, which he afterwards got 
patented, as early as 1831, and did he follow it up to 1836, till matu- 
rity, and follow it up too in various ways, and with reasonable dili- 
gence, considering his means ? K you believe that he did, then the 
question will recur, whether there was anything earher of this kind, 
and to this extent, bv others. 

The first thing wat is offered to prove this is the Conner safe. 
And here you come at once to the ^ckness of the material used. 
You will see its thickness in that safe here before you, and can judge 
whether it is as well calculated to c(mfer security aeainst fire ; and 
you will next go to the door of it, and see if the door was at all 
■ecured against fire ; and if neither of these securities existed, as in 
Fitsgerald's, and that was as early as 1830, you will determine 
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whether this would be all the improvement which Fitzgerald accom- 
plished by thickening the material three-fold, and applying it to the 
doors, as well as the sides. But there is another objection to this. 
It was not until October, 1S30, and Fitzgerald made his experiments 
previously, in that year ; some witnesses say that it was not complete 
until 1831 or '32. 

Passing from these to the French safes, — nobody swears that Aej 
were here before 1832; some do not swear that the French safes 
were in this country before 1833 or '4. The evidence proves them 
to look ten years old at that time. Although, according to the appear- 
ance of them, they may have been made some years before, were they 
in fact, or only much exposed at sea? And were they the same in 
substance? Were they the same, is the important inquiry on the 
point now under consideration. It is very important, under the other 
head, to consider whether their previous use occurred abroad or in 
this country, — looking at the similitude, or difference. Were not 
the nails driven through them, — through the plaster and all? 
Again, as to the substance between the chests, — was it plaster ? And 
was it as thick as this ? And were the doors secured like this 7 All 
these are considerations which affect the question at issue, and must 
be made reasonably clear and certain. And that is the reason why 
you are to decide what Fitzgerald^s invention was. For others can- 
not compete with it, unless they were like it substantially, and had 
similar qualities. 

I then suggest to you the safe of Marr, in England. That was 
not in existence in 1834. And, gentlemen, is there any evidence that 
Marr's was used with plaster ? It was spoken of, in the specification, 
with feathers, and cotton, and almost every non-conductor in existence. 
If he placed no more reliance upon it than upon feathers and cotton, 
it would hardly be an invention like this. But it is for you to say 
whether it was the same, and whether it waa used with plaster liquid 
or powdered, or ever used with plaster at all. That is a question for 
you to decide, which I leave entirely in your hands. 

I do not know of any other safes which it was contended interfered 
with Fitzgerald's, till you come down to where I stop in the exanuna- 
tion, to 1836. And then, if you believe he made an application for 
this patent which was not afterwards abandoned, no other invention 
would deprive him of priority, made after 1836, or within the two 
previous years. But if he had made an invention which he aban- 
doned utterly, and did not try to get a patent for, after once rejected, 
and did not resume the attempt after the first trial by a new applica- 
tion, then his priority fails, by the first application; and you must 
look to other applications which were duly followed up, and to 
other inventions within two years of them. What did he do, under 
these circumstances? For there must be an invention by others 
before his application, — there must be a discovery by some other person 
before he applied, — in order to destroy his originality. You have it 
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in evidence bow he did apply in 1836, and what his specifications were. 
And then you have in evidence, — which has been commented on so 
much, — how his first appUcation was rejected in 1836 or '7, and why 
it was rejected ; how he renewed it again in 1837 ; how he applied 
also for the Desk Safe, and succeeded in 1838 ; and how, after a second 
rejection of the present claim, he appUed again a third time, and 
how he failed; how it was continued in 1839, and was amended 
and kept up, till he finally, by an appeal, obtained his patent in 1843. 
The great question is, whether he made an application in 1836, by a 
specification which was afterwards substantially embodied in this 
patent of 1843 ; and whether he ever meant to abandon it, after his 
original application? 

1 instruct you, in point of law, with reference to the rejection, that 
the proof of abandonment of his appUcation would depend upon two 
circumstances : whether he meant to give it up, — to give all up with 
regard to it, — or whether, being needy, he gave up during a short time, 
for want of funds. You would not trip up a man of genius, who had 
made a discovery, in consequence of a want of means to prosecute his 
labors to their final consummation, if you thought he intended to per- 
severe. And even if the implication was withdrawn, if he kept it up 
in his own mind, and if he meant to keep it up before the Patent 
Office, if you think he did not intend to abandon it, and did not, but 
merely suspended operations till he could get means, then all the 
other inventions would apply onlv, and must have been, two years 
before 1836. But if he did not tnen reasonably persevere, nor then 
mean to, they would apply to two years before 1839, when he had 
his speofication corrected, and persisted in on the records till he 
obtained the patent 

I proceed now to the next branch of the defence; it is one admissi- 
ble by law, and ofi«n a very important one to the community ; and 
that is, that this invention of Fitzgerald, although original, and import- 
ant, and valuable, and appUed for in 1836, and persisted in till 1843, 
and not meant to be abandoned during that time, yet he did allow it 
to be in public use without taking out a patent, or without applying 
for one, for two years before 1836. 

Now, gentlemen, you will perceive that the law, as to this, depends 
upon two questions : What is a public use? and what is two years 
before the application? If you consider the application of 1836 as 
never having been abandoned, except for a few months, not renewed 
firom want of means to assist in prosecuting his claim, then the pubUc 
use must be for two years before 1836. But if you suppose that 
application was abandoned, then the pubUc use must be two years 
before it was renewed, so as to avail under the principles already laid 
down. A "pubUcuse" is this. Public use is opposed to private 
use. If a man has an invention, and uses it privately, and nobody 
knows of it, th^ the use of it cannot debar another person from an 
invention or patent of it What is the evidence of a public use, as 
VOL. n. 25* 
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opposed to a private one ? It need not be a general use by the com- 
munity. It must be used, however, and used openly, so that the 
structure and modtis opera?idi are apparent. But, gentlemen, one 
evidence of a public use is the manufacture of an article publicly and 
openly for sale ; not universally, but still publicly, — not by one per- 
son alone, and for his own private use ; it is the manufacture of it pub- 
licly, — it is the offering of it for sale publicly. 

Now, if a machine had been offered for ssde, or had been mannfiu;- 
tured, or had been used by various persons publicly, two years before 
he applied, his patent would fail. You can easily see the reason for 
it. A man is not to lie by and let the public — several persons — 
use his invention, without objection. He is not to lie by and let 
persons manufacture the articles for sale, as if not to be patented; 
because he thus misleads them. He is not to lie by and let them be 
sold in that way in puWic stores. But, gentlemen, there must be a 
public use for two years, and a use, too, of the same machine in all 
essential particulars. Now, was there any use of such a machine 
before 1836, similar in substance as to the material parts and 
arrangements : its liquid state, — the mode in which it was applied 
to the sides and to the doors, — the thickness of it, and all that? Or, 
if you will fix upon some later period than 1836 for the commence- 
ment of his vaUd application, was any other machine in use two 
years before that later period 7 The law of 1839, in respect to two 
years, was passed after the first application. But I instruct you that 
the law of 1839 applies, on all trials since, to previous cases as weU 
as to subsequent cases. The law has come in, and given two years 
use and sale, without being barred so as to cover experiments and trials 
of machines to improve them. What next are the previous public 
uses relied on 7 The only ones which have any beaiing upon this 
question are the Conner and French safes, which have been already 
considered partially. 

Was the use public in these cases, is one chief ingredient under 
this head. Was such a safe as Conner*s used by the community 7 
Was it actually sold in the stores 7 If there is evidence of it, you 
will refer to it. 

But if one man alone kept it, — made it for himself, kept it in his 
counting-room or in his cellar, — it would be for private use. Next, 
was Conner's substantially the same as this 7 On that enough has 
been heretofore suggested. And the French safes, — as to the use of 
them, you will judge how the evidence is: whether there was any 
evidence that they were used in this country, or made in this country, 
or sold in this country, — if they were like this in all essentials, — is 
another question for you to decide. 

The provision in the defence which I shall next advert to is, that if 
he allowed these safes to be on sale for two years before his first 
application, the patent is invalid. There is justice in that He thus 
would virtually extend his term for the patent to run. But did Fiti- 
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gerald give permission to any others than himself or his agents to 
use them, or were thej on sale in the market before he made his first 
application? You will see. What is the evidence on that subject 7 
If there be none, or none satisfactory, it cannot operate against this 
patent. There is one other circumstance in the defence, and that is, 
that this invention was described in books before the discovery of 
Fitzgerald. I think this must, by the act of Congress, be before the 
" discovery,'' and not before the application. One of the acts of 1836 
speaks of the description in books as being necessarily before the dis- 
covery, and the use or sale before the application. In the description 
in books, in express terms it says that it must be before the ''dis- 
covery.'* If I am not wrong, there are books referring to Marr's 
patents, though that is clearly after this invention or discovery, and 
referring to the use of plaster as a non-conductor. But do they 
describe this invention of Fitzgerald's, in all its material combinations 1 
If they do that, they are no bar to the validity of this invention. 

And not to delay any further upon these things. I would say, finally, 
that if Fitzgerald, after all this, — if he succeeds and overcomes all 
this, yet if he, or they under him, abandon this invention to the public, 
from patriotism, generosity, or any other cause, then they should not 
trip up any person for using it afterwards ; for a parent does not 
oftien abandon his own child. An inventor does not abandon the fruits 
of his genius, except from some great cause. Was there any great 
cause which induced Fitzgerald or Wilder to abandon this ? Have 
they acted as though they intended to hold on to it 1 Have they, in 
fact, held on to get the benefits of it ; or have they utterly given it up, 
and abandoned it? 

Something has been said on the opinions of the plaintifi& concern- 
ing the validity of their patent. I would state to you, as a question 
of law, that any admissions of fiwts made by the plaintiflfe they are 
bound by, — unless they were made under a mistake, — unless the 
plaintiflF shows that he was entrapped into a confession, or that he 
labored under some gross error concerning the facts. But opinions 

fiven with regard to the law by parties do not hold them in this way. 
uppose a person thinks he is not entitled to a legacy ; it makes no 
difference with the law. Many persons come here with great confi- 
dence about the legality or illegality of certain questions ; it often 
turns out that they were very much mistaken. But when a party 
states a fact, and he does not show that ho is under a mistake, we hold 
him to it ; otherwise, the opposite party is deceived, or misled. 

The final question on which I wish to say a few words is the ques- 
tion of damages. On the one side is the claim of your giving nomi- 
nal damages, and on the other of giving full damages. And it is 
perfectly competent for you to give only nominal damages, if you 
think that the plaintiflfe have not been injured any, or if you think 
that the plaintiffs have conducted in such a manner that the defend- 
ants have been misled. 
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On the other hand, gentlemen, if the defendants have not been mis- 
led, but meant to get the use of this safe without paying anything fer 
it, it would be a circumstance for the jury to give full damages, bat 
not vindictive damages. And I sometimes instruct a jury to give 
damages, not only to pay for the injury, but, beside the taxable costs 
of the suit, to remunerate the plaintiff for the extra counsel-fees and 
necessary incidental expenses in undertaking it. If the defendants 
are not inventors, and have not bought of inventors, it is one of those 
cases where larger damages ought to be given. But if they have been 
misled by the plaintiff, it is a case for smaller damages. 

In relation to the additional points which have been submitted, for 
instruction, by the defendants, it has been said that the claim in 1839 
and 1843 does not extend to the degree of thickness which was laid 
down by me as embraced in the patent of 1843. On that point I 
would instruct you that he says, at the close, in these words : *'I claim 
the application of plaster of Paris in the construction of all iron safes 
in the manner above described, or in any other manner substantially 
the same.*' What he says, " above described," as to the thickness, is 
this. It is of a " space between the inner and outer safe of about 
three inches, which space may be varied a little, but should be the 
same all round, and in every direction." I would instruct you, in point 
of law, that the reference is to that, — to three inches. I had supposed 
it was only two or two and a half inches ; but it is still thicker. He 
describes it as liquid, too, and then says it may be in that or some other 
way. The words are these : " I then take ph^ter of Paris, or gypsum, 
and having boiled it, or baked it in an oven, and calcined it, and reduced 
it to a powder, I mix it with water till it is about the consistency of 
cream or thin paste, so fluid as that it may readily be poured into the 
space left as above to receive it." He does not merely say that he 
wishes to use it in this way. He describes the process which he actu- 
ally performs as in the liquid one — as the doors, he says, " the inner 
and outer doors are prepared in the same way." And, " where one 
door is used, it should be made in the same manner, leaving a Uke 
space between the inner Mid outer crust or face of the door ; and, for a 
like purpose, should be fitted to the chest or safe with great accuracy." 
Also, *' the sides and openings of the doors are to be neatly finished, 
as in other chests." 

The question of law is, that when he refers to the " manner above 
described ;" he refers to the thickness : to the liquid paste, especially : 
and to the filling of the doors, as well as the rest of the chest 

As to the application of 1836, the request says that this claim was 
not in substance there. We must compare this application, and see. 
In 1836 he used water, but it was with a plaster, rather than a paste ; 
and he says : " Within this is a coat of a peculiar plaster (to be here- 
inafter described), one inch and a half in Uiickness ; next within this, 
is a lining of any kind of wood about three-fourths of an inch thick : 
next, another coating of the plaster two inches thick ; the whole is then 
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lined with wood covered with sheet-iron, upon which the shelves and 
apartments are fixed. These various proportions may be varied to 
suit the size of the chest, and other circumstances ; more or less of 
the plaster being used, according to the liability of the chest to be 
subjected to very great heat, in case of fire/' He says that the thick- 
ness is a very important ingredient, and that it is important when the 
situation is such that the fire is likely to be a large one. Here is 
gypsum, — and water with it, so as to form a plaster, — and two inches 
thick in one place, and one and a half inches in another. It is also 
said, that if the specification describes this under Marr, it is suffi- 
cient, even if he had made, as he swears, no practical machine with 
planter. In his testimony, he says twice, that he never did make one 
with plaster. If he describes gypsum, he must describe its use like 
this. But he says nothing of its being used as a plaster, or of its 
being poured in as a paste, and nothing of the thickness. 

It is also said that, if Fitzgerald was three years before '36 in inac- 
tion, it would imply that he had thrown it up. But you will judge, 
from the evidence, whether in 1835, 1834 and 1833, he did not m&e 
direct experiments, and apply to persons for aid. 

Another word as to Mathews. He did not use the word plaster at 
all, and says nothing of thickness. He speaks of '^soap-stone, 
Roman cement, alum, or glue." I should hold them to be different 
from plaster, though they might be non-conductors; and that a 
patent for them did not cover one for plaster of Paris, to be used 
in the peculiar form and extent described by Fitzgerald. 

Tou will retire, gentlemen, and settle the facts in dispute, and then 
s^ply them to the points in controversy, under the principles of law, 
as explained by the Court for your guide. 
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CHARGE IN THE CASE OF SAMUEL COLT w. THE MAS- 
SACHUSETTS ARMS COMPANY.* 



Tou have already understood, gentlemen of the jnry, that the claim 
of the plaintiff against the defendants is founded upon a supposed 
violation by the defendants of the patent-right of the plaintiC I trust 
you come to the consideration of this case with a due r^ard to the 
rights and privileges of both sides. They both claim under patents. 
They both have a right to have these patents protected, so &r as they 
can be without conflicting with each other ; and when they conflict 
with each other, the more recent, of course, is to give way to the 
elder, because the one who patents an invention first is entitled to the 
protection of the principle in it over everybody else that patents it 
afterwards. Li the nature of things and common sense, this must be 
so. But that does not preclude — and that is the source of the 
difficulty in this case — any person subsequ^tly firwn making an 
improvement on that patent, bv way of addition to it, or making it 
better and more useful. But all that the person who does that — who 
makes an improvement — can protect under his letters-patent, his sub- 
ordinate patent, is that which is new, that which he has added ; because 
if, by ma^ng an addition or improvement to an old patent, a party 
could get possession of the old patent itself, and use it without paying 
for it, no patent which was of any value would last a year, — for such 
is the progress of science and of the arts, that some kind of improve- 
ment or other can be made upon everything. A party has a right to 
make an improvement, but all that he can patent is that which he 
improves, — his own invention. He, therefore, must be careful, before 
using an addition, to get the license of the old patentee to use the old 
patent in combination with his improvement ; otherwise, he must use 
his improvement alone, if he can, or, as he may often do with great 

* This was an action before the Circuit Court for Massachusetts, brought by 
Samuel Colt, of Hartford, Conn., the inventor of the Repeating Fire Arms, usual! j 
known as ** Revolvers,** or •* Six Shooters," against the Massachusetts Arms Com- 
pany, located at Chicopee, Mass., for an infringement of his patent-right, by manu- 
fiftcturing arms in which were embodied several of the improvements already secured 
by letters-patent to him. The trial of this cause was very long, and many questions 
of law, of great importance, as regards the law of patents, as well as the questions of 
£iot in the cause, are embodied in tiie charge. A fUU report of the cause was 
made for the plaintiff, and this charge was revised by his honor Judge Wood- 
bury. The counsel for the plaintiff were G. T. Curtis, of Boston, £. Dickerson, 
of New Jersey, and Charles Levi Woodbury, of Boston ; and for the defendants, 
B. Choate, of Boston, B. A. Chapman and Hon. George Ashmnn, of Springfield, 
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safety, wait a year or twro, until the old patent expires, when he would 
be free to use it in connection. 

I recommend you, gentlemen, to commence the investigation of this 
oontroversy, looking at this aspect of it, with a feeling of no hostility 
or prejudice against the defendants, because they happen to be a cor- 
poration, or happen to be a probable overmatch for any single individual; 
and you should not let your sympathies go beyond the rule of law and 
duty, because the plaintiff stands alone, and because he has evidently 
been struggling for fifteen or twenty years on this subject, to do some- 
thing which might confer a benefit upon his country, and reward his 
own exertions. He can properly recover a verdict, if he is entitled to 
it ; but if he is not entitled, he cannot, however great may have been 
his sacrifices. You, therefore, should have no prejudices on the one 
aide, or sjrmpathies on the other, which could divert you from doing 
what is just and legal between these parties. 

In the first instance, the plaintiff must make out his right, — that 
he has a patent for a particular subject, which, he says, the defendants 
have violated ; and then he must make out the violation of that patent 
by the defendants. In order to do that, he has laid before you letters 
from the Patent Office, dated as early as February, 1836, in which 
he undertakes to describe a certain improvement which he has made 
by several combinations. At a subsequent time, in 1848, he amended 
his specification so as to describe his improvement with more clearness 
or fulness, but the same invention; and then again, in 1849, he 
applied for and obtained an extension of seven years. The reason for 
conferring extensions generally by the officers of the government, who 
are authorized to do it, is to reward the party in some degree for his 
skill and genius, when he has not, to appearances, been already 
rewarded. It should not be granted, except in cases of valuable 
patents, useful to the country, and where the parties have been 
unfortunate, and not reaped from them the advantage they antici- 
pated. The government first authorize some officers connected with 
the Patent Office to make the extension, and then Congress interferes 
and makes further extensions, when they think the party has not been 
sufficiently rewarded. That is the whole controversy in relation to 
extensions, about which you have heard so much. An extension being 
granted whenever the party appears to have a valuable improvement 
and has not realized from it sufficient to indemnify him, parties may- 
object to that first, on notice being given. The controversy, then, is, 
whether the patentee has or has not realized what is sufficient to con- 
stitute a reward. 

In this case, the plaintiff amended his specification, and he has had 
it extended, so that it prima fitcie covers the time when this infringe- 
ment is alleged to have taken place. I speak of this making out a 
prima facie case, notwithstanding any proof that on the records of the 
eountry there is a subsequent patent for a similar subject to the 
defendants. The phdntiff's patent overrides the defendants' entirely, 
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when they are for the same subject, because it was granted earlier by 
the government, and therefore no one who comes a&rwards, and gets 
a patent for the same thing, can take away his rights. The govern- 
ment, by giving another patent, cannot take away that of a prior 
patentee. They can no more take it away, than you can take away 
the property of your neighbor. He has vested rights in it until the 
term expires ; and, therefore, the government, when they give a sub- 
sequent patent which may cover a prior one, cannot, in law, take 
away the rights under the prior patent, whatever may have been the 
accident or mistake in granting it ; and although it may have covered 
other things which belong to a prior patent, yet the prior patent stands 
until the term expires : otherwise, the government might take away 
any private property which exists, which a man had acquired, and give 
it to some person afterwards, by a mere arbitrary transfer. But that 
would not do. When a man obtains a grant from the government, he 
holds it as much as when he gets a grant or a deed from an individual ; 
and, by a subsequent grant, unless he assents to it, he cannot be 
divested of it. Therefore, the law says, when a prior patent is offered, 
— as in this case, — it prima fiuiie covers what it describes, and must 
stand, notwithstanding a subsequent patent may have been granted, 
which covers a portion of the same thing. It stands for what it is 
worth, — for what it covers. 

But there is another step to be taken in this case ; and that is, not- 
withstanding the plaintiff's patent, so fiir as it goes, is to continue in 
full force until it expires, and until the extension expires, yet he can- 
not recover of the defendants, unless it contains a principle which they 
have encroached upon. They may have done a great many other 
things, they may have made a great many other improvements, but 
the plaintiff must show that his contains a principle which the defend- 
ants, among other things, have adopted and used. He has put a great 
many experts on the stand, and some who may not be called exactly 
experts in scientific matters, though they may be experts in the use of 
fire-arms, and proved by them that theirs does contain a principle, 
among other things, which is involved in his. I do not propose to go 
into details of the evidence, but you will recollect several testified to 
the effect that the operation of the defendants* and plaintiff's pistols is 
the same in substance. It is conceded that they differ in form, in 
proportions, and in what are called mechanical equivalents. You 
understand what that means as well as the Court ; it has been ex- 
plained to you by experts. I can only tell you, as a principle of law, 
that where the difference is only in form or proportion to bring about 
similar results, or where it is only by using a mechanical equivalent 
instead of what is used by the other, there is, in point of law, not that 
considerable difference in principle, or in operation, or in results, which 
the law holds as not being a violation of what preceded it ; but if it 
differs in something beyond mechanical equivalents, — if it differs in 
something beyond form and proportions, — if the difierence in the 
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parts where it is charged is very considerable, — the liability exists on 
the part of the plaintiff not to claim that as similar to his. 

Look a little at this in a practical point of view, and as practical 
men. Although there may be, for instance, in a subsequent patent, 
two things which differ from the prior patent in something beyond 
mechanic equivalents, form, and proportions, — and though they may 
be improvements, and, therefore, are not to be treated as violations of 
the other, — yet, at the same time, it is to be considered, that if there is 
a third thing introduced in the defendants' which is covered by the 
plaintiff's patent, the party is liable for that third, altfiough not for 
the other two. Therefore it becomes important, in considering this 
subject throughout, that you consider these five different claims of the 
plaintiff. They are separate combinations. They are not five things 
combined into one. They are five, constituting one patent, but each 
of them is a separate combination, as you will see in the patent. If 
they were all one combination simply, and not set out as, and not in 
substance, different combinations, the defendants, in order to infringe, . 
would have to violate the combination as a whole. But where there 
are five separate combinations, as there are in this case, the first may 
be violated, the second may be violated, but the third need not; 
because they are for separate combinations, and the language of the 
claims is, first combining the rotating chambered breech, &c., second, 
combining the breech with the lock, &c., third, placing the nipples, 
&c. They are each distinct, and not all going to form a whole as a 
combination. I am requested to instruct you to consider them 
separately, and I do so. If the defendants use one of them, it is 
enough ; and it is of no consequence to this result whether they use 
more than one, or more than two, except in respect to damages. When 

Jou come to that subject, it \nay be of some importance to discriminate 
ow many of them they violate, because, according to the importance 
of that one combination, and according to the various combinations 
they may encroach upon, may be the amount of damages to be 
recovered. 

I have said thatlam going on to see how far the plaintiff fij^t makes 
out his prima facie case, because the defendants have offered the 
testimony of experts, who swear that thdi« is unlike the plaintiff's in 
principle, and that, in their opinion, it does not encroach. All that is 
to be considered when you come to make up your verdict. But, if the 
plaintiff has shown a patent which the Court considers legal ; if he has 
shown an extension which is prima &cie vaUd ; if he has shown, by 
other experts, that the defendants' machine, patented ten or eleven 
years after his, however much more it may cover in some particulars, 
encroaches upon his, and that his machine is useful, — he lays the 
foundation for damages, prima facie. As to the utility, which is the only 
other point to be considered under this aspect of the case, there has 
been but one opinion expressed upon both sides, — that Colt's fire-arms 
have been regarded by those most skilful in the use of them, for many 
VOL. II. 26 
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years since 1836, as yery valuable and yery effective; that their 
utility, in this respect, has not only been tried in different wars and 
different services, but it has been examined by the government and 
favorably acted upon ; and that, in a controversy between the defend- 
ants, or the person under whom they claim, and Colt, where the former 
interposed against the plaintifi''s having a contract for a considerable 
number of these arms, the most experienced and intelligent oflScers 
reported decidedly in fevor of the utility of the plaintiff'^s arm. If the 
prima &cie case is thus made out, all that will remain on that prima 
fiacie case would be the damages ; and, as I remarked to you, they 
would be influenced by the number of the combinations violated, and 
their importance. 

[Mr. Curtis remarked that the question of damages was not to be considered by 
the Jury.] 

That is so much easier, gentlemen, for you and for me. The 
question of damages the pwiies have settled among themselves ; it is 
much better that they diould be so settled. I was about to repeat, 
what I had occasion to say lately in this very district, in relation to 
damages : that I am determined, so far as regards myself, that if a 
party has clearly violated the patent of another, he shall not pay lees 
than he would if he had contracted to use the machine during Ae time 
he had been using it. The idea cannot be tolerated in a civilised 
community, that a man, by trespass, shall use a machine for a less sum 
than he would have to pay for its license. 

Notwithstanding all this, the defendants say, and they have a right 
to say, that, conceding their patent to be of more recent date than the 
plaintiff's, and, therefore, bound to yield to it, as between them, on the 
records of the Patent Office, yet that the plaintiff was not the original 
inventor of those improvements which he has covered by his patent 
It is true they are right in thinking that, if they support it by facts ; 
and it is true that although the government gives the patentee a patent 
which they suppose is original, it is open, by the act of Congress of 
1836, and all other acts which preceded it, to be impugned and im- 
peached. A patentee is exposed to have his patent shown not to be 
the first in date of that character ; and then, however wrong or right 
the defendant is in his course, yet the foundation is struck from under 
the feet of the plaintiff as having been the original inventor, if the 
defendant is able to show that there were prior machines used, con- 
taining in substance the principle involved in the plaintiff's. It is no 
matter whether those prior inventions were patented or not, if 
they existed, if they were discovered, if they were used. The only 
effect of patenting, as regards this aspect of the question, is, that it 
rather evinces an idea on the part of the person who made this inven- 
tion that there was something in it, that it was valuable, and that he 
did not mean to abandon it to the community ; therefore, he protects 
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it by a patent ; sapposing it valuable, he intends to reap some benefit 
fi*om it Whereas, if he set up an invention many years ago, and did 
not patent it, but let the world use it, there is some indication that 
he supposed he had nothing very valuable or important But it 
goes as far to impeach the plaintilTs machine, if it existed, as if it 
existed and was patented. And it is of no consequence, if it existed, 
that the party does not choose to prosecute. In some respect of the 
patent law, it might be important to show that it had been abandoned ; 
that is, when the party undertakes to rely on priority of use to defeat 
the plaintiflF. But here the reliance is not on prior use ; therefore it 
is of no consequence whether it is abandoned or not, but whether it 
was the prior invention. When I say ''it," I mean a machine involv- 
ing the same or a similar principle. 

A great many other considerations have been pressed in connection 
with uiis view of the subject, but I believe there is no way in which 
you will be able to comprehend more clearly whether there was a prior 
invention, similar in substance to Colt's, than to see what Coitus was, 
before you compare it with others, or compare the others with Colt's. 
What did Colt do 1 He undertook, undoubtedly, from all that appears 
in the case, and from the specification, to get the power, through a 
revolver, of having more discharges in a short space of time than by 
a single barrel. That is one great essence of all this principle of 
revolving fire-arms. He introduced revolvers, undoubtedly, which 
might be fired oftener within the same space of time. Another object 
which he seems to have developed in his specification is, that he 
should do this with as much safety as possible, by means of nipples, 
placed between partitions, or in recesses, so that the fire should not 
communicate firom one barrel to the other. In doing all this, you 
will perceive, as revolvers cannot be had conveniently, without a pretty 
large magazine and barrel besides, for a pistol it would necessarily 
ma£e the arm heavy ; — one of the general objects connected with a 
revolver would be to have it no heavier than was necessary for 
security. With five or six barrels, it would be necessary to have more 
weight than with one or two. He must attend, therefore, as a 
general principle, to make these arms e£fective, that they contain 
weight and strength enough for security, but at the same time that 
they should not be more cumbersome than necessary to accomplish the 
object pointed out. All those general principles Mr. Colt seems, 
from his specification, to claim. He seems to have sought, in his com- 
bination, some way to cock, uncock, turn the revolver, and hold it in 
its place, while the discharge was going off If he could not do that, 
although he had the cyhnder wi£ six chambers, it would be a mere 
child's toy. He, therefore, sets out, in his first claim, that he combines 
the breech with the lock, so that by lifting the hammer to cock the 
lock, the cyhnder shall be turned ; and he goes on to enlarge upon that 
in the second claim ; the cyhnder must be held firm for a time, in 
order to eflfect the discharge j and then, after the discharge, he wants to 
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turn it again, and therefore there must be some "way to liberate it, 
which is the second combination. These are the two leading combina- 
tions that ho sets out in his specification ; then there is a third, in 
regard to the nipples and partition! ; the fourth and fifth are subordi- 
nate matters. 

The first inquiry, after seeing what his combinations are, is whether 
there were any arms, preceding his, which involve and unite these 
difierent improvements which he sets out he had made, and were the 
same in principle. A great deal has been said here about methods in 
the specifications. The patent is not for a method, merely, but for a 
machine operating in that method, or mode, or form, which the patent 
covers. Now, was there a former fire-arm which contained this first 
combination in substance, and the second in substance, and the third? 
or, was there one which contained any one of them ? If there was a 
machine which contained one of them, it would precede him on that 
one, but only on it. If there is any one of the five which did not 
exist before him in that form, he is entitled to recover on that You 
are now prepared to take up the different fire-arms which, it is said, 
existed before, and were similar in substance to the plaintiff's. 

The only gun, according to my minutes, which is contended to have 
been of an earlier date than Colt's invention, provided he made it in 
1831, aa he contends he did, is what is called die French or Goolidge 
gun, about which you have had a good deal of testimony, — some 
from the person wno manufactured it and sold it pretty extensively, 
and was interested in the use of it. That was patented abroad about 
1818, and published in 1825, so that it is early enough in date; and 
the only question is, whether the combination and the machinery used 
there to effect the object was the same in substance or principle with 
that in Mr. Colt's. It is contended, on the one hand, that it was simi- 
lar, and experts have been put on the stand to prove it, some of whom 
speak of a spring in it for revolving the chambers, as different from 
the common spring which is used in fire-arms, being acted upon, and 
making a movement by that action, and by the inherent power of the 
spring ; in other words, it was a coil spring, wound up by the hand. 
On the part of the plaintiff, experts say that this kind of a spring, 
and the mode of operating it, was different in substance from the mode 
of operating in Colt's, by drawing up the hammer, and in that way 
causmg the chamber to revolve without any coil spring. On that 
subject I am requested to charge you whether in point of law that coil 
spring is the same with the common spring which is often put into 
fire-arms. I must confess my inability to do it, unless you first find 
the fact for me, and that fiwt I submit to you. Whether it is the 
same in substance or principle, depends on whether it is the same kind 
of an instrument or not, and whether it acts in the same way in sub- 
stance, and produces the same result in substance. If it does, you 
may consider it, in law, the same in principle. But, on the ccmtraiy, 
although called a spring, if it operates on a principle different finom 
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Springs usually employed, if the results are not the same, if it does 
not act in the same manner, if it is to be wound up by hand in order 
to make it continue to operate, I should tell you it is not the same 
in point of law. Things may go 'by the same name, and not be the 
same in substance or principle. We talk about the main-spring of a 
watch, but it is a very different thing from some springs ; yet it is a 
spring. Whether it is like others in substance or not, is a question 
for the jury to determine, and not the Court ; it is a question of fact. 

Sut I would recommend you to look at this question, as to the 
similarity of the French or Coolidge gun, in another vieyv^. Was 
that gun or rifle made so that it coiSd operate as Colt's does? is the 
hand used no more in it than in Colt's 1 In Colt's the hand is used 
to draw the hammer and cock the piece, and for nothing else, so that 
you can go on revolving it arf infinitum ; of course, some one must 
use the hand to reload. Did the CooUdge gun operate in that way 7 
Must you, or must you not, in that gun, use the hand to wind up the 
spring, as well as to draw back the hammer, before you can turn the 
cylinder ? Must you not use the hand there again, and win^ up the 
spring? 

But there is another consideration connected with this which pos- 
sesses some importance, and that is, — whether it was different or not, 

— did it succeed like this of Colt's 7 If it was the same in substance, 

— if it was the same in principle, — would it not have succeeded as 
well, and did it succeed as well 1 On that you must go to the testi- 
mony of Mr. Collier. He said, that after making a small number, 
compared with the whole, he became satisfied, as all others who used 
the arm did, that this spring was inefficient and unnecessary in his gun, 
and that it was flung aside entirely, and the barrels have ever since 
been turned by the hand at every discharge. These are considerations 
to be weighed in connection with the opinion of experts. If you believe 
that that spring was the same in substance as Colt's, — that it operated 
as well as Colt's, that it was not flung aside, and still continues to 
operate, — if you believe it could be used originally with no more 
employment of the hand in connection with it thjoi in Colt's, you are at 
liberty, and ought, probably, to come to the conclusion, that it con- 
tained in substance all that is in Colt's. But, if you do not beheve 
these things, if you believe the reverse was true, then this should not 
be considered as taking away from Mr. Colt his merits as the original 
inventor. 

I say this is the only gun which is pressed upon you earher than 
1831, the supposed date of Colt's invention. As to that date, how- 
ever, there seems to be some conflict, to a certain extent As I stated, 
in your hearing, in the progress of the case, while the testimony was 
putting in, the date of the invention is the date of the discovery of 
the principle involved, and the attempt to embody that in some 
machine, — not the date of the perfecting of the instrument. It was 
on that account that I did not consider it pertinent to go into the testi* 

VOL. n. 26* 
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mony as to the progress of the perfecting of the machine. If ^ 
invention was made, — if it was set forth in a machine which would 
and did discharge a fire, — that is all whidi is necessary to constitute 
the invention. But the party cannot get a patent until he perfects it 
in some sense of the word, — that is, until he goes on aad makes 
improvements to render it practical and usefiil, — for it is one element 
of a machine, necessary to sustain a patent, that it is useful. It is a 
very different thing to sustain a patent, when it is attacked by another 
patent, fix>m what it is to show the invention compared mth a prior 
invention ; that invention is tiie discovery of the main principle of the 
machine, and embodying it in wood or iron, or of whatever it is to be 
composed, and making it act. Perhaps I go quite too far in requiring 
all these things ; but such is the state of society, and such is the 
pirating principle which governs many, that it is necessary. I have 
tried a case here in which, when a party was perfecting a machine, 
another man stole into the workshop, examined the principle, got the 
dimensions, and pirated the principle before the inventor hiul an oppcn-- 
tunity to perfect the machine in any sense of the word. He ooald 
not get out his patent until he got his machine made, and so that it 
would work ; but he could protect himself against a pirate who 
encroached upon him. 

In order to settle the point of invention here, before you go ajiy 
further, you have the testimony not only of Mr. Chase, but some half- 
a-dozen who saw this invention, and saw two specimens in iron or 
steel, as early as 1831. Those specimens and drawings are produced, 
and the witness (Mr. Chase) swears that they have been in his posses- 
sion ever since, until a few months ago. To contradict that, I do not 
remember any testimony. There are some circumstances which ought 
to be weighed, as far as they should be, against this positive proof, 
coming from a variety of sources. One is, that although Mr. Colt 
considered his machine then perfected so as to entitle him to a patent 
for it, and he started for Washington with drawings and models, he 
did not get it patented until 1836 ; and that this delay is a circum- 
stance which would go to raise some probability that he had not made 
his invention perfect. If there was no positive testimony that he had 
made it, this would be entitled to some consideration ; as it is, you 
must give it such weight as it deserves. For, in addition to this, the 
plaintiff produces the testimony of Mr. Elliot, that in 1832 Mr. Colt 
went to Washington with his fire-arm, and with drawings, for the pur- 
pose of taking out a patent. In 1831 the transaction took place at 
Hartford, and the invention in 1832 had made such progress as that 
he thought he was entitied to take out his patent; and Mr. Elliot 
then thought it a beautiful machine, and that it would be useful, and 
recommended the delay, in one sense of the word showing that the 
circumstance about the delay is not entitled to the weight it usually 
might be. Mr. Elliot recommended the delay, and that he should go 
to Europe and take out a patent abroad, because fire-arms are unfor- 
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tunatel J needed all the world over, and needed more in Europe than 
here, although we ^ use them pretty freely sometunes; and also that 
he should file a caveat here, setting out, substantially, his claims, and 
warning the Patent Office against issuing a patent to anybody else 
for a like thing; that caveat, they say, was burned in the Patent 
OfiSce in 1836. 

If you believe that the plaintifiTs invention was made in 1831 or '32, 
all the others, except the French gun, seem to be of a subsequent date. 
The Smith gun, which is the one pressed most strongly as to date, was 
not finished, according to the mass of the testimony, until 1833, — some 
considered that it was in 1834, — but it was not finished, so as to be an 
operative {Meoe, until 1833 ; and if so, it is wholly immaterial to go 
into any consideration as to how near it resembles the plaintififs, for 
if it was of subsequent date, it does not impair or impeach his. Mr. 
Oolbum admits that his gun was not made until 1833 ; his patent is 
dated '33. It had a double trigger. But, if it was not until 1833, 
there is no use of going over these various ccmsiderations, travelling 
to Michigan, to Auburn and back again, and seeing all these processes 
and contrivances alleged to have been resorted to, to color and rust up 
and fit ihe gun for t& trial, and the explanation which has been made 
why this was done, and that no fraud was ccMitemplated, and no 
improper agency was exerted about it ; all these are of no consequence, 
if it was as late as 1833, and Colt's was invented in 1831 or '32. 

You see why the point of invention is so important, and not patent- 
ing ; because, if Colt's was invented in 1831 or '32, and was known to 
several persons in Hartford, although he attempted to keep it as quiet 
as he could, he was probably pirated upon by these persons, rather 
than they pirated upon by him, especially if Colbum was at Hartford. 
The importance of showing these other improvements and machines, 
similar to Colt's, before, is, that if they existed before, he may have 
copied them ; but if all which were similar in principle existed after, 
he did not copy from them, but they were likely to have copied from 
him. But it often happens that they do not copy at all; that they 
are a sort of independent original inventors ; yet such is the law that 
the date of the invention becomes very material, because it is the 
earliest in date that is then to succeed. 

The Ohio gun was as late as 1834 or '85 ; and if you believe it was 
several years after Colt's, it is not important to go into the difierences. 
I do not propose to say anything more on this subject, except to 
have you put to your brethren, Mr. Foreman, when you return to 
your room, after reviewing the evidence, this general consideration : 
Did any of these guns succeed as the plaintiffs did ? K they did, it 
raises a strong presumption, in addition to any testimony, that they 
were similar. As I said about the French gun, did they operate as 
Colt's did? as successfully? did they continue to operate? If they 
ware the same in principle, another question occurs in connection with 
that feet, and whidi you will consider and give it its due weight, and no 



Digitized by 



Google 



808 SAMUEL COLT VS. MASS. ARMS COBiPANT. 

more : whether you have heard on the stand, in the progress of €km 
case, or anywhere eke, of the power and eflfecjiveness of Smith's 
rifles in the world ; have they crossed the Atlantic, or penetrated the 
wilds of America? Coolidge's guns, used now without anything to . 
turn them but the hand, — do you hear and read of them as circu- 
lated through both hemispheres ? The Ohio gun, — the Colbum gun, 
— have they succeeded ? are they known 7 do the experts, the men 
of science here, speak of them as displaying something new, beautiful, 
and successful ? That is to be considered. 

On the other hand, it is true, things may &il for a time, and not 
eventually — not entirely ; the parties may not choose to patent them, 
even if they contain something valuable. But what is the presump- 
tion ? If these great improvements were made before Ck)lt made 
them, what became of them ? why did they disappear any more than 
his, if they were the same in principle and in substance 7 That is to 
be considered and weighed with the other testimony, and tlu^ import- 
ance given it which seems rational under all the circumstances of the 
case. 

I hasten to another consideration connected with this subject — as 
to the extension, in the procurement of which, the defendants aver 
that there was some moral fraud, and that it should, therefore, vitiate 
a recovery here b^ the plaintiff. As jrou heard in the course of the 
trial, the commissioner, in acting on this subject, acts under a law of 
Congress ; and it is his business to conform to the law ; it is his busi- 
ness not to make the extension until he is satisfied that the party has 
not been suflSciently rewarded : and when he is so satisfied, it is his 
duty to grant the extension making it in conformity to the law. It 
is not the case of a suit between A and B. It is a proceeding pend- 
ing between a patentee and the government; but, with abundant 
caution, the government says, in its law, that when this application is 
made, the commissioner shall give notice to the world, that they may 
come in and show why it should not be extended. In this case, notice 
was given, and a certain time fixed for the purpose. Nobody appeared. 
Probably some opposition was expected, from the adjourning of it ; 
the adjournment may have been made for the purpose of receiving 
Other testimony, the testimony not having been prepared until it was 
ascertained whether there would be opposition testimony as to expend- 
itures and receipts, to see how the balance stood. Notice of the day 
had been given in Court ; anybody disposed to make opposition could 
do so ; no one chooses to go : I do not know that the commissioner 
does wrong, after that, whenever he has evidence that the party was not 
remunerated, in making an extension. It ought to be made seasonably, 
that the party may know whether he is to have seven years more ; 
and I do not know that anybody has a right to complain, if he does 
not choose to go there and make opposition, at the time mentioned. 
But, whether he did right or wrong, the extension is legal ; it is vahd 
as regards the original patentee, and nobody has a right to complain. 
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ill a moral or any other point of view, who got notice and did not 
jhoose to go and attend to it, whether because he did not intend to 
show that Mr. Colt had made a great deal out of it at that time, or 
because he thought it more liberal to let the extension take place, or 
that it was very likely to take place if he did oppose it, on account of 
the great merit of the machine. Whatever may have been the cause, 
he did not appear at the proper time, and the commissioner made the 
extension ; it is, therefore, in point of law, valid, and I see in it no 
evidence of fraud. If there was any fraud at all, it would be in the 
commissioner, rather than anybody else. The jury cannot find fraud, 
without evidence. 

It is said, too, there was an assignment, and therefore Mr. Colt 
could not recover. Counsel have not dwelt upon it, in the close, on 
either side. It appeared, in a subsequent stage of the case, that the 
interest which was assigned has been reassigned, in conformity with 
the laws of New Jersey ; and therefore he is entirely justified in recov- 
ering, if he makes out his case in other respects. I would not instruct 
you that the agreement produced here would, of itself, revest the 
title in Mr. Colt ; because I think that the meaning of the agreement 
is, that if the Patent Arms Company ceased to make these arms, th^ 
licensed Mr. Colt to go on and make them, instead of themselves. It 
is rather a license than a revesting of the interest. But I do instruct 
you that this reassignment is, in law, valid, and is enough without 
going to the other. 

There is one other consideration which has been suggested in the 
progress of the trial, — that the plaintiff claims all modes for doing the 
thing, and therefore he claims too much. In point of law, the claim 
must be construed to mean the modes which he points out for his 
operations, and not any and all modes. It is true the operation of the 
law is such that any mode which is equivalent to the one he points out, 
which is similar, is covered by his patent, when he claims a particular 
mode ; but he does not in his patent claim only what he points out, • 
nnrl that covers all which are similar and analogous, which vary only 
m form. Having made this suggestion, I come now to the last consid- 
eration, which is considered by the defendants of considerable import- 
ance, — the point of infringement. 

I have already suggested to you what are the leadmg principles 
which would govern in an infringement. The defendants' patent 
must use something which is one of the combinations of the plaintiff's, 
in order to infringe ; they must have taken some one of the combina- 
tions, and used it. Adding and infringing as much as they may, if 
they have taken one, they are liable for the use of that one. It is true 
that there may be a distinction of another kind ; if a defendant does 
not add, but makes a change, — merely improves one part of the 
machinery used, — he may do that, and not be liable in the commcm 
acceptation of the term, and it might not bo considered as a separate 
and additional improvement, but a change which is made by itself. K 



Digitized by 



Google 



310 SAMUEL COLT VS, MASS. ARMS COMPANT. 

they be improvements, for instance, of the bevel gear and ratchet, 
that has nothing to do with Mr. Colt's mode of moving the cock, aid 
fiistening the revolver, and all that. There is a cog put in there whidi 
is new; it is there, in and of itself, whether it is an improvement or 
not. If it is an improvement, it can be protected as such ; but it does 
not enable them to use other portions of Mr. Colt's patent — other por- 
tions, which they never invented, and never got a license to use. 

Experts throw some light upon this point, as to whether the defeiri- 
ants' pistol does not use in substance what is in Colt's. It may use 
them more or less in some particulars, but does it use what Colt's uses, 
and what he invented in substance, — some efficient part of the 
machinery? Messrs. Mapes and Blanchard swear that it uses in 
substance the same as Mr. Colt's, with a variation of form, and of 
mechanical equivalents. On the contrary, witnesses on the part of 
the defendants seem positive that it is not similar in substance. 

There is another consideration in connection with this, — and where 
you can find general considerations to advert to, perhaps they are 
safer than contradictory testimony, — Do you, or do you not, believe 
that Wesson invented tne machine or pistol, — whether he would ev^ 
have made it, if he had not seen and profited by Colt's in dcnng it? 
and was he not trying to defeat the renewal of Colt's patent in 1850? 
He was there, by his counsel. He had had Colt's to see for twelve 
years, or more; — could he have made his unless he had seen and 
profited by it? Does not that raise the presumption? That is for 
you to consider. If not, why did he want to defeat the extension of 
Colt's ? Why, if Colt's had not been extended, it would have expired, 
and he and everybody else could have used it with impunity ! 

I do not know that there is much in the consideration pressed en 
the one side or the other about which is superior. That is not the 
question ; it is whether they operate upon a similar principle. Though 
on that subject, if you think right to advert to it, you can take not 
only the testimony upon both sides, but that of the Board of Ord- 
nance, which examined both, to see which was superior, and decided, 
for reasons which have been laid before you, that Colt's was superior 
to the defendants'. I do not consider that a question of great magni- 
tude; though, if the jurv choose to go into it in connection with other 
matters, they have a right to do it. 

I believe I have suggested to you everything which is proper for 
me to say on the subject. Doubtless other considerations will occur 
to yourselves. I have no wish, in this case, but that you should exam- 
ine it carefully, and render such a verdict as the sense of the jury 
dictates.* 

♦ The jury rendered the following verdict : 

«* The jury, in the case of Colt vs, the Massaohnsetta Arms Company, find, in the 
plaintifiPs gun, a new and novel combination to produce the eSect described in h^ 
patent, not found in any other fire-arm prior to his invention ; and the jury further 
find the defendants have infringed the first three claims of the plaintiff^s patenti and 
( damages in the sum of one dollar, according to the agreement" 
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CHARGE TO THE JURY IN THE CASE OF WILLIAM W. 
WOODWORTH, AS ADMINISTRATOR, &c., V8, RODOLPHUS 
C. EDWARDS ET AL * 



It must be gratifying to your feelings, Gentlemen of the Jury, that 
this cause is so far concluded, although your final duty, and an ardu- 
ous one, soon begins. 

The details have been so full upon both sides, that I apprehend 
there will be no diflSculty about your deciding aright. The differences, 
gentlemen, which arise in patent cases, spring frequently from parties 
misunderstanding the law, and, at other times, fix)m ignorance of each 
other's facts. It is important, therefore, that you properly understand 
the law, and apply it to the real facts now under consideration. I 
shall not go over the testimony in detail. But, in order to understand 
what is in dispute, and what you are to try, you should recollect that 
the plaintiff in this suit moved for an injunction on the equity side of 
this court, against the defendants, to restrain them from infringing, by 
use of the Brown machine, the rights of the plaintiff under the Wood- 
worth patent ; which restraining power the court, without a jury, pos- 
sesses under the act of Congress. After hearing arguments, the 
court came to the conclusion that there had been an infringement, and 
granted the injunction. They considered that the defendants had no 
more right to use the machine, if truly belonging to the plaintiff, than 
they had to use his horse, or any other property ; and my associate 
judge and myself, after most mature deliberation, granted the injunc- 
tion. Brown, himself, who is the patentee of the machine in use by 
the defendants, had been enjoined in the Circuit Court of the United 
States for the District of Vermont, and that, too, previous to the 
decision here. The question may be asked, then, how the present 
action came here. The Court of Chancery does not use a jury, 
unless the facts are difficult in its own view, or the title of the plain- 
tiff is denied. Then the court may wish in the first instance, and the 
defendants may claim in the second instance, and the court consent to 
order an inquiry before a jury. Although the plaintiff may have 
been using Woodworth's machine, and, either by himself or his 
assignees, had been in possession of the right for nearly a quarter 
of a century, and recovered in various cases, yet he had not recovered 
against the defendants. They had the right, therefore, to have the 

* This case was tried at Boston, — commenced March 27th, and given to the jozy 
April 16th, 1848. 
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tide tried at law, with themselves, in my view ; and, in coming to tfast 
conclusion, I had great respect for the opposite view of one of mj 
associates in New York. Yet I preferred to send it to a jury, — of 
whose judgment, as to facts, I have a high opinion, — although other 
courts have declined. I told the parties then, gentlemen, that 
although Woodworth was prima jGicie the inventor, and his patent bad 
been repeatedly sustained, with others, yet, if the defendants in Utis 
case should nmke an affidavit stating that they did not believe Wood- 
worth was the inventor of the planing machine, and should offer to try 
the issue before a jury, if the plaintiff did not accept the offer, and 
bring an action at law, I would dissolve the injunction. 

You will, then, try the question, "Is Woodworth the inventor 1" 
If that turn out to be true, and the defendants have used a machine 
like his in principle, they should respond in damages. What are the 
objections to Woodworth's title ? I say objections, because his title is 
made out, prima facie. He has a public authority in his favor. He 
has a patent. He haa had his patent renewed by a Board of Com- 
missioners, under the 18th section of the act of Congress approved 
July 4th, 1836 ; again, by an act of Congress, and afterwards 
reissued ])y the Commissioner of Patents, upon a surrender for a 
defective specification. In addition, the counsel for the plaintiff has 
read to you various judicial decisions in his fiivor. Woodworth has 
long been in possession, and has made sales to a large amount ; and, if 
I am not in error, the patent has never been defeated in a trial cm the 
merits. The counsel tor the defendants said that there was a verdict 
at Albany ; but that was on a collateral question, since cured by a 
disclaimer ; and something was said of another in Pennsylvania. But 
where is the evidence of any other ? If there is any evidence, give it 
its weight. But everything in doubt is to be construed in favor of the 
inventor. Twenty years have nearly elapsed since the patent issued 
at first. The title is thus almost as strong, gentlemen, as the titles 
under which you hold your lands, unless disproved by the respondent 

The defendants contend (1) That the original patent granted to 
William Woodworth, on the 27th dav of December, 1828, h^ expired, 
and that the extension, obtained unSer the 18th section of the act of 
Congress, is fradulent and void; (2) That the reissued specification 
is different from the specification of 1828, and for a diflferent machine ; 

(3) That it is not only void for the causes named, but that Daniel 
Dunbar, and not William Woodworth, was the original inventor; 

(4) That the invention of the planing machine is clearly indicated in 
the writings of General Bcntham, in the fifth volume of the Repertory 
of Arts ; and also in the 10th volume of the Repertory of Arts, a work 

Eublished in England, and known in this country ; also by Malcom 
luir, in Scotland, whoso patent bears date the 1st day of June, 1828 ; 
also by the Hill machine, which was said to have been in use in 1827 
and 1828, at Wobum, in this State ; by the Hale machine, patented 
by John Hale, the 21st day of June, 1828 ; and lastly, by iJri Em- 
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znons. K they make out to your satisfaction any one of these, then 
the defence is complete ; or, if they shall satisfy you that the renewal 
or extension of the patent was obtained of the board by fraud, or that 
the reissued specification by the Commissioner of Patents was applied 
for and obtained by fraud. You see, then, gentlemen, what you are 
to try : first, the claim of the plaintiff'; and, second, the defence on the 
part of the respondents, denying the plaintiff's title ; and that denial 
is the chief reason why the case goes to you. They have a right to 
make such denial, if they believe in its truth. 

It is a rule in this country, that mind, as well as business, is open 
to competition, provided the competition does not injure the rights of 
others. Hence this machine, patented to Brown, should be used, if it 
can be without injury to the rights of others. 

But it does not matter that it is the rights of others as patentees ; 
these rights are rights of property as much as their wheat which is 
growing in the field. This is not doing injustice to the community. 
If the machine is invented by an individual, by his talents and toils, 
other persons have no right to take the idea or the machine away from 
him. I know, gentlemen, that a patent is sometimes considered odious, 
and there is much talk about monopolies. But a patent is not one in 
that sense ; it is a right that is guaranteed by the constitution. In 
s^tion eighth of that instrument, you will find an exclusive use 
allowed to be guaranteed to a patentee, in order to encourage science 
and the arts. This is not a monopoly of what belongs to others ; it 
is merely securing his own property, as perfected by him, and not dis- 
covered before. But if pretended to have been discovered before, 
then it is to be shown. The respondents urge that the questions shall 
be tried as if they had not been tried before. If we had not ruled so, 
in one sense of the term, the case would not have come before you. 
But, on the other side, the facts and circimistances are fiur different 
from what they must have been at the first trial. Now, the plaintiff 
has a right to lay before you evidence, beside his patent ; such as 
twenty years of possession, a large amount of sales, two renewals 
or extensions, and several recoveries, some in chancery and some at 
law. All these, therefore, tend to show more strongly that he has a 
title. All are to be weighed by you, and should, of course, prevail, 
unless you are satisfied that there is, prior to this, or in his renewal or 
surrender, something to defeat his right. 

So far from fidling short of England in liberality, in most of our 
principles, we ought, at least, to keep pace with her. It is now a 
famiUar English rule of patent law, that, where there is a doubt, the 
inclination snould be in favor of the patentee ; because the design is to 
encourage improvements, and where a party has taken out a patent 
and made a mistake, he has, and should have, a right to correct it. 
In England it is incorporated now into the English patent itself; and 
I asked for one, the other day, if it could be obtained, to show the fact, 
VOL. II. 27 
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that if there is a doubt, it is to be taken most strongly in &Yor of the 
patentee. The forms may be seen in Godson and Webster. 

Under these rules, gentlemen, proceed to the first objecticm. It n, 
that the patent was defective. If so, it may be surrendered, and the 
mistake corrected. The commissioner has the right, upon iiuit sur- 
render, to cause a new patent to be issued for the unexpired term. 
But the allegation is, that this amendment was done to decdiye, and 
included, through fraud or otherwise, what was not originally invented. 
If so, the new specification ought not to be upheld. Now, look at the 
patent itself. The old law did not in terms allow a correction, bat 
the courts held that it was proper ; and when the patent law of 1793 
underwent a revision in 1886, a section was incorporated authorizing 
the patentees to surrender the patent, and take out a new and amended 
patent, in case of an error in it, through inadvertence or mistake. 
There are two points, gentiemen, about which there can be no doubt 
First, the respondents do not deny that the patent can be surrendered, 
if insufficient ; and, secondly, that the commissioner is the judge, if 
surrendered, of a mistake. The law makes it so, and his decision is 
evidence that there was a mistake or inadvertence, unless fraud was 
practised on him. It is said that the mistake must have been a &tal 
one. I do not so understand it. If the patent was infringed, and 
some expression was of doubtful construction, leading to litigation, 
lessening the value of the right, and rendering it in some degree 
inoperative, tiiat would be sufficient. That was the case with tiiis 
patent. The specification was defective as to pressure rollers, and 
was surrendered ; and I instruct you, gentiemen, tiiat the adminis- 
trator of William Woodworth had a right to surrender the original 
patent, and that the Commissioner of Patents had a right to cause a 
patent to be issued with an amended specification, including pressure 
rollers, if they were a part of the original invention, and omitted by 
inadvertence ; and that the patent, thus reissued, is good and valid in 
law, unless it is shown to have been obtained fiuudulentiy. 

Now, gentlemen, what is brought against the feimess of this amend- 
ment? Why, what occurred at Hudson in the summer of 1828, 
showing that no such rollers existed there. This we will examine 
hereafter. It is also said that there is a difierence in the language oi 
the two patents ; that the new patent had something diffiarent, and 
which is not in the original patent. I mentioned, the other day, the 
case of amending a writ or plea. You could not wish to amend a 
writ, if the same language is to be used. If amended, it must be finr 
the same cause of action, but not in the same language. It is so with 
the patent. It must be for the same invention ; tiie language is differ- 
ent ; and in a writ the language would be different. Wny get out an 
amended writ or patent, even in substance in the sjune language ? Of 
what use? 

Next, as to the Hudson machine. The true inquiry here is, to see 
if the matters covered by the amended language had been uised by 
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Woodworth in December, 1828, when he took out his patent. The 
testimony given at Hudson goes back to what existed in the summer 
of 1828, and not December. That is one species of evidence. The 
machine built at Hudson in the summer of 1828, and which was after- 
wards taken to the dry dock, in the city of New York, is to be con- 
sidered ; and Dunbar swears that it did not contain pressure rollers. 
But new machines, with alterations, were afterwards built at the dry 
dock, before December. Morse, a respectable citizen, says that he 
saw one there in October, with such rollers. Between the summer of 
1828 and October, what Woodworth added, we cannot tell, except by 
the evidence. It is agreed and proved, that at the dry dock there 
were several new machines which were undertaken, and diat some of 
them were not useful. But the great change is the pressure rollers, 
which were used to carry forward the material, to keep it down, and 
to aid in reducing it to an equal thickness. The question, then, is. 
Did pressure rollers exist in the original machine at the dry dock, 
before December, or did Woodworth borrow them afterwards from 
Enomons ? Beside the oath of Mr. Morse, just referred to, who was 
at the dry dock, and saw the machine, in October, 1828, swearing 
that there were pressure rollers then, Mr. Wells testifies to the same 
point, and Mr. Strong, who drew the specification, that he knew then 
of the pressure rollers. It is for you to pass upon this evidence. The 
machine of Dunbar, with his evidence, might be prima facie against 
this. But it may all be true, as matters were at Hudson in the sum- 
mer of 1818, and yet Woodworth might afterwards have added them, 
before December, 1828 ; for his witnesses testify, positively, that in 
October pressure rollers had been introduced by Woodworth, and 
before he took out his patent. 

As to the point of fi^ud, that is settled by the previous decision in 
fitvor of his actual use of the pressure rollers, before taking out the 
patent. There is no evidence of fi^ud, gentlemen, except tihiat grow- 
ing out of the new specification, and, as is argued, its averring too 
much. If you believe, however, that the rollers were there before 
December, 1828, then that ends this inquiry. Fraud is nothing 
slight ; it must be shown by no equivocal evidence ; it must be fully 
made out. But it is also said, that there was fraud practised before 
the Board of Commissioners ; cmd that is the next point. There was a 
witness on the stand who had objections to the renewal, and who went 
to Washington to oppose the renewal upon other grounds; as an 
assignee, and not on the ground of Wood worth's not being the inventor. 
But, after a conference with Mr. Wilson, he was satisfied as to the 
assignment. It is said, also, that there is evidence of fraud in the 
accounts, — that there were several hundred thousand dollars received, 
though not so much cleared. But the amount received is unimport- 
ant, if Utde was realized. Was the amount stated fairly ? This is a 
question for you. If the truth was exhibited, then it would not appear 
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that any fraud was practised. These are all the objections as to the 
letters patent themselves. 

Next, — Was the invention original? Before you go into the 
question of other similar and prior machines, you will ask youiselvea 
what principles does Woodworth's machine contain 7 What was it for 7 
It was an improved machine for planing, tonguing, and groovii^ 
plank and boards. It is not for any new element, different from that 
which before existed, or for a new wheel or cylinder alone, but for a 
new combination of parts. Now, this is just as common as getting oat 
a patent for a new part ; and it is as patentable, if a new combination, 
as if he had invented a new machine. 

One of Arkwright's inventions was for a new combination, rather 
than for new parts. A new combination requires genius, labor and 
expense, and is often as useful as a new part. What did Woodworth 
profess to combine in his machine 7 Why, to combine knives upon a 
cylinder or wheels with pressure rollers, aocording to the specification 
of 1845, so as to plane, tOMue and groove, if necessary, at one 
operation. Anything else 7 The cylinder was to have a movable 
head. 

When you commence your inquiry, you will ask the question, 
whether the machine was so constructed ; and whether, if so, it would 
answer a valuable purpose. It has been properly said, that a descrip- 
tion which you cannot understand is not to be aepended upon. But 
this machine worked well in October and December, 1828 ; one wit- 
ness said, better even than now. It would be taking you too fiso* to 
show you slight differences between this and prior inventions. AH 
the great discoveries have proceeded gradually, little by little. Take 
the art of printing : it was approaching for one or two centuries ; the 
clergy and nobility, each man, had his seal, and the letters or insignia 
were there, and stamped. But it was not a type, — it was not printing. 
Blocks had been known for stamping articles, but they were not 
types ; and when printing was discovered, when movable letters were 
used, and applied to multiply manuscripts, that was the great inven- 
tion that perfected it. So with the mariner's compass. For ages, 
the nearest approach was to float the needle in a bowl of water, stuck 
in a straw. But some lucky genius discovered that it might be fixed 
on the centre, and thus revolve better. The change was shght, but 
the great object was accomplished. So with the introduction of steam. 
I have seen the original printed patent granted to Rumsey, by the 
laws of Maryland. The patent says nothing about steam, but moving 
boats against a current. He wanted something of that kind secured : 
and although steam was doubtless his agent, and steam had been 
known abroad, as powerful to move machinery, in Spain, and by the 
Marquis of Worcester, by Watt, and many others, by Fitch and others 
here, yet it was not successful in this way until the time of our own 
Fulton. Before Fulton, it was three miles an hour in navigation; 
afterwards, it went up, until it reached a useful speed of firbeen to 
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twenty miles, and far greater than oould have been originally 
attained. There was a novelty and utility in this which has proved 
incalculable. 

Now, gentlemen, we are prepared to pass to the other machines, 
and see if they are, in all important particulars, like the machine of 
Woodworth at the dry dock. First, I will recur to the testimony 
of Dunbar, about his model for his machine. All that he testifies 
about took place twen^ years ago. He says that all at Hudson was 
suggested by him to Woodworth ; and the defendants have produced 
Riesdorph and Ray, and one or two others, to confirm him. It is 
farther alleged, that Woodworth became involved in disposing of his 
second machine, of 1886 ; and he said to one of the witnesses, at that 
time, that the patent of 1828 was not his invention. You will look at 
the testimony, and say what there is to meet this. This is a mere 
declaration of Woodworth, after he had chiefly sold out, and not under 
oath. Against it, is the oath of Woodworth, when he applied for his 
patent, and the two oaths of his attached to the proceedings in chan- 
cery, which had been laid before the court in the case wherein John 
Gibson was plaintiflF, and Woodworth and Russells were defendants. 
There Woodworth swears, again and again, that he is the inventor. 
There is abo Biesdorph's own letter to Wilson, of like tenor ; and the 
testimony of Beekman, and Morse, and Wells, and Strong, to show 
that Woodworth was really the inventor of what was most useful, the 
pressure rollers combined with the rest. And Dunbar swears that he 
was working under Woodworth and Strong when making his sugges- 
tions. Then Mrs. Atherton, the daughter of Woodworth, speaks of 
her father's confinement, when his hand was uijured, — of his making 
drawings, and that the invention was the theme of his conversation. 
Then, gentlemen, we have the testimony of Mr. Blanchard, one of the 
most ingenious men this country has produced, as to conversations with 
Woodworth on the subject of a planing machine, and previous to the 
application to Dunbar by Woodworth. It is urged, also, with much 
fi)rce, that Dunbar did not even ask for a patent, and that for twenty 
years he did not try to defeat the application of Woodworth, any more 
than in 1828. There is evidence, also, that Woodworth alone did 
originally applv for and try to support this patent. It is to be 
weighed, Ukewise, gentlemen, that Woodworth, or his representatives, 
went forward to get a renewal of it. If Dunbar had been the inventor, 
would he not have told of it then? — although that would not 
have been conclusive. Again, Congress, supposing that Woodworth 
was the inventor, granted a second extension to his heirs ; and it 
is said, plausibly, that it would not have showered upon Woodworth, 
or his heirs, such a fortune, without proper inquiry, and with- 
out objection by Dunbar, if he was the true inventor. Woodworth, 
gentlemen, is dead. Dunbar is not heard of until after Woodworth 
sleeps in his grave, unable to reply or explain. 

After you have examined lius, then I will ask you to consider 
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another point, — whether Dunbar does really conflict so much as is 
supposed. What is it Dunbar claims to be his suggestion, and what 
is it that Woodworth did invent, in the end 1 You are to ask whether 
the machine at the dry dock was not materially different from Dun- 
bar's model? Did it not receive a new and important alteration 
there ? The defendants say that the machine which went to the dir 
dock was worthless, and that, until after Emmons' patent was issued^ 
it was of no use. But if you believe that the new dry dock machine 
became practical, and if what was added at the dry dock was practi- 
cal, then, whatever Dunbar did do at Hudson, you are to ask whether 
he did enough, on his own admission, to amount to this new and use- 
ful machine. It is not pretended that Enmions' patent was taken 
out until 1829, and after Woodworth's was in successful operation at 
the dry dock, with pressure rollers. There is no pretence thai 
Woodworth had been at Syracuse to pirate them, or that Dunbar had 
invented these rollers. 

What is the next prior invention set up7 It is contended that 
Emmons had, as early as 1824, attempted to plane at Syracuse. I 
do not intend to go into the evidence on this. It has been insisted 
that the machine at Syracuse would not work. Gifford, for whom, and 
at whose cost, it was made, swears it would not worL Upon the 
principle which I have laid down, it must, in order to defeat the patent 
of Woodworth, have been the same thing in principle, and suited to 
effect the same object He must have perfected, also, something use- 
ful. It is conceded, on both sides, that it did not satis&ctorily work; 
and it was abandoned, and taken to pieces. You will look at the 
after doings of Emmons in 1829, and see whether you must not believe 
there were sinister purposes in them. You have heard it said that 
there had been a piracy on Woodworth, and that certain perscms had 
applied to Emmons, who, for a consideration, undertook to get a 
patent for his former machine ; and that the papers were prepared, and 
an application made to Dr. Jones, who was then at the h^ of the 
patent office, who agreed to issue a patent on Emmons' oath that it 
was invented early in 1824. 

Woodworth poor and thus harassed, there was a compromise 
made, which, standing alone, would be much, but, with all the expla- 
nations, may have little weight. So Emmons' own confession, before 
his death, satisfied Woodworth's opponents that he did not really 
invent, in 1824, what he patented in 1829. 

You will see whether, on the other proof, Emmons' patent planed 
the same way, and tongued and grooved the same way. K not, then, 
what it was, and what was its modus operandi, and whether unlike 
Woodworth's, I will leave for your consideration. If it had succeeded 
well, and in 1824 Emmons had operated it, he would have been prior 
to Woodworth ; but if he did not, and he and Two^Kxi and others, in 
1829, had designed to do wrong, he could go to the Patent Office and 
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copy from Woodworth, as I have before said. Is it proved that he 
ever put a machine in successful operation, even in 1829 1 

I will proceed next to Muir*s machine. That is earlier in date, 
axid if the same, though a foreign patent, must prevail. It appears 
that, three or four years after his first patent had been issued, Muir 
took out a new patent, combining W(X)dworth's improvements. I 
would recommend you to see what the planing was at first done mth ; 
whether stationary knives planed the surfece of the board, and whetlier 
it was like the machine of Woodworth, which does not work with 
stationary knives, but with revolving knives. The principle is entirely 
difiTerent Woodworth operates by an adze cut, while in Muir's 
machine the knives are stationary, and the board is shoved over. 

I will then recommend you to go to Bentham, and see whether he 
describes a machine like Woodworth's;-— not separate and detached parts 
of a machine, but did he have an actual machine like this, or describe 
this ? It is put as a description, and not as of a practical machine. 
I do not think that is sufficient, unless it describe something which did 
or would operate in the same way. 

You will examine the Bramah machine in a like way. Then I will 
call your attention to the machine of Hill, which was not ptented. 
The test is, did the Hill machine succeed ? Because, if mey were 
alike, it would succeed as well as this. Tou have boards planed in it 
before you. The Hill machine principally planed boards for boxes. 
Did it reduce to an equal thickness, or did it discharge well its shav- 
ings 7 These are important elements. 

You will then go to Hale's. Did Hale's succeed? And, if it did, 
was it calculated to efiect the same object ? Would it reduce to an 
uniform thickness ? Would not the clamps, or teeth, which dragged 
the board through, injure the face of the board 7 

I next call your attention to the Smith machine. Did his patent 
succeed ? Some of the witnesses say it could not succeed. But did 
it plane 7 What did he do with it ? What kind of a wheel had he ? 
If it planed at all, did it not plane with knives put on the side or disc 
of the wheel ? 

I shall not detain you any longer, gentlemen, by detailing the testi- 
mony. After going through it all, and deciding upon the credibility 
of the several witnesses, you are to say whether Woodworth was the 
inventor. And if he was the inventor, then you are to inquire as to 
the infringement and the damages. 

You will first inquire about the infringement. Mr. Adams has 
said, in two affidavits filed in this court, that the principle of the 
Woodworth machine, and the principle of the Brown machine, are the 
same. And if you look at Mr. Brown's patent, you will find that he 
describes rather an improvement as his, than the whole machine. Now, 
if he has invented an endless carriage, as an improvement, Woodworth 
cannot use it. If he buys of WocSworth the right, he can use the 
original machine, and, in addition, his improvement of the carriage ; 
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and nobody else can use the carriage, without his consent That his 
machine is an infringement, is not only proved here, but has been 
before in chancery, against both Brown and the defendants. 

Finally, upon the question of damages, if you see nothing on Ae 
part of the respondents but an hcmest wish to test the title of the 
plaintiff, I do not think that, in questions of this kind, smart money 
should be given. I do not see anything in the case to call for vindic- 
tive damages, if they are ever proper. The plaintiff should be made 
whole, and no more. 

It is not the profit alone that is to be accounted for ; it is also the 
extra cost to sustain the right, which has been expended. It is proper 
that lawyer's fees should he sJlowed ; the untaxable cost of obtaimng 
testimony from abroad and at home. I have always had the fullest 
confidence in the jury-box. Jurors will bring sound common s^ise 
to aid them in their deliberations. I have always thought that a 
jury would know how to act on all matters of fact, better than the 
court could ; and so far as regards £M;ts, would be inclined to do what 
would be right in these cases. I, therefore, gentlemen, leave the case 
with you, on these matters, with entire confidence. 

The counsel for the defendants requested the court further to charge 
the jury, as it did in writing, on the following points, though some 3f 
them had been before embraced in the charge. 

1. Whether the new patent of 1845 be substantially for a different 
invention from the patent of 1828, is a question for the jury on the 
evidence. (4 Howard, 403.) 

Answer, It is subject to the rules of evidence in respect to it, 
stated by the court. 

2. The eighth question certified up to the Supreme Court, in Wil- 
son V, Rousseau, is in these words: "Whether the court can deter- 
mine as matter of law, upon an inspection of the said two patents, and 
their respective specifications, that the said new patent of the 8th 
July, 1845, is not for the same invention for which the said patent of 
1828 was granted." 

" The question involved in the eighth point propounded does not 
present any question of law which tms court can answer." (4 How- 
ard, 688.) 

Answer. None, except as charged to the jury. 

8. Instruct the jury that if the mere changing the keyed rollers 
were only such an alteration or addition as any mechanic of ordinary 
skill would naturally make, then the mere change of those rollers was 
not the subject of a patent. 

ATiswer. It was not, unless it introduced a new principle, and 
answered a new end. 

4. That if the lury are satisfied that Dunbar invented the cutter 
wheel, representea in his model, and described in the plaintiff's 
patents of 1828 and 1845, such invention negatives Woodworth's 
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riglit to such a catter wheel ; that the plaintiff has never claimed any 
other wheel ; so that the defendants have either combined a cutter like 
Dunbar's, with his feeding apparatus, a combination in which, and in 
each element of which, the plaintiff has do right, or else have used a 
cutter substantiallj unlike the plaintiff's, and have therefore committed 
no infringement. 

Answer. In such case, he could not patent the cutter wheel alone, 
but only in combination with something else, not before combined 
together. 

5. That if Hale's machine contains the same elements and the 
same combination claimed by the plaintiff, then, although said machine 
had not operated successfully, so as to be permanently employed, the 
plaintiff had not a right to adopt Hale's elements and combination, and 
claim to hold them aa his own patentable invention. 

Answer. The plaintiff has no right to patent exactly such a com- 
bination as some one had invented before ; and a prior invention is not 
a bar, if it was useless, and abandoned. 

6. That the words in Woodworth's specification of 1845, ** employ- 
ment of rotating planes substantially such as herein described," limit 
his invention to such rotating planes as he has expressly described in 
his preceding specification ; and that if the cylinder used by the defend- 
ants substantially differs from those rotating planes, such use is no 
infringement of the plaintiff's rights. 

Answer. If it d^er in principle irom them, — not without. 

7. That the plaintiff, in his patent of 1845, claiming the combina- 
tion of his cutter with certain rollers, " as described," is limited by 
his previous description ; and if, firom said previous description, it 
appears that the rollers used by the plaintiff were feeding rollers, and 
used for that purpose, and if the jury find that the defendants do not 
use rollers for feeding, as described by the plaintiff, but feed by a sub- 
stantially different arrangement of means, such use is not an infringe- 
ment of the plaintiff's rights. 

Answer. The rollers may be used for pressure, as well as feeding, 
and the use of the combination of the cutter Imives with them is 
not affected by changing the mode of feeding by some mechanical 
equivalent or analogous device. 

8. That simply changing the form or the proportions of any machine, 
in any degree, is not a patentable invention. 

Answer. Unless so changed as to introduce a new principle, or new 
material results. 

9. That a change of form which produces a diflference in the degree 
of the result, but not in the kind of result, does not, because of such 
difference, constitute a patentable invention. 

Same answer. 

10. That if the patent of December 27, 1828, was not, at the time of 
its surrender, inoperative or invalid by reason of a defective or insuf- 
ficient description or specification, or by reason of the patentee claim- 
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ing in his specification as his own invention more tiian he had a right 
to claim as new, then the surrender was unlawful, and the new patent 
of July 8, 1845, is void. 

Answer, The decision of the Commissioner is prima facie binding 
as to that, but may be rebutted. 

11. That a patent is valid and operative in law, when it has been 
found so by the verdict of a jury, trying its validity, sanctioned by 
the judgment of the court ; and when the patentee and his assigns 
obtain injunctions restraining the unlicens^ use of any machine 
described or indicated by the specification and drawings. 

Answer. This question does not arise, as there is no evidence of a 
former trial where tnis objection was taken. 

12. That if the specification of December 27, 1828, was defective, 
yet, if the defect did not arise by inadvertence, accident, or mistake, 
but from a fraudulent and deceptive intention, the patent is void. 

Answer. Tes^ but the finding of the commissioners is prima &cie 
the other way. 

13. That if said patent of December 27, 1828, was invalid or 
inoperative, by reason of a defective or insufficient description or speci- 
fication, yet, if the patentee did not, within a reasonable time, specify 
anew to cure such defect, that is a circumstance which the jury may 
take into consideration to determine whether the defect, if there was any, 
arose from fraud. 

Answer. No such point is made. But the jury may consider it, 
as to fruud, or not. 

14. That if the patentee, in his patent of November 15, 1836, 
fully described any of the operating parts of the machine now claimed 
as of the invention of 1828, and made oath that the operating parts 
of the machinery itself, in the two machines of 1828 and 1836, were 
unhke, and dissimilar, and bore no resemblance to one another, and 
that the machine patented in 1836 was not an infringement upon or in 
addition to the machinerv patented in 1828, that is conclusive evidence 
that no part of the machine of 1836 was embraced in the machine or 
covered by the patent of 1828. 

Answer. This is not exactly pertinent, probably ,• but may be con- 
sidered, though it is not conclusive. 

15. That if the Hill machine actually did exist, and was used, as 
testified to by the Hills and Gilson, and actually did embrace the 
combination now claimed by the plaintiff, as testifiea to by Adams and 
Coney, and if Woodworth only made an improvement upon said 
machine, and has claimed the whole machine, or uie whole combination, 
instead of his improvement only, then his patent is void for having 
claimed too much. 

Answer. No ; unless Hill's was earlier, and worked well, and was 
not abandoned. 

16. That if the cutting cylinder in the defendant's machine is not 
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substantially the same as that described and included in the clahn of 
Woodworth, then the defendants have not infringed. 

Answer. The two machines are to be compu^, and the jury are 
to decide if the last contains the important principles in the first, 
though it may abo contain some additions or changes. 

17. That the application of rotating knives such as were before 
known, and used for planing gun-stocks and other materials, to the 
planing of boards, is not a substantial patentable invention. 

Answer. There is no such question here as that. The patent is 
not for a new part, but for a new combination. But it ^^ould not be 
patentable if the object was merely changed, and there was no change 
in the machine. 

18. That if the substituting a solid cylinder with knives attached to 
longitudinal flanges, instead of a cutting- wheel with knives attached to 
its head by screws, produces a rotary cutter containing a new 
principle, — to wit, a firm and continued support for the bla(ks, — and 
thereby performing better work, and so materially affecting the result, 
such a solid cvhnder is patentable as a substantive new invention, and 
the use of it is not an infiingement upon a patent right to use the 
double-headed wheel with the detached knives. 

Afiswer. No such question arises, or has been arsued. But it 
alone might be patentable, if different in principle, thou^ it would not 
Justify using with it any old and useful combination, which had before 
been patented. "^ 

* The jury found a verdiot for the plaintiff of five hundred doUars. 
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ON THE POWER OF THE LEGISLATURE AS TO PUBLIC 
MATTERS, WITHOUT IMPAIRING CONTRACTS.* 



This is a writ of error, upder the 25th section of the judiciary act, 
brought to reverse a judgment rendered by the Supreme Court of die 
State of Connecticut. 

It is claimed by the plaintiff that the clause in the constitution of 
the United States against impairing the obligation of contracts was set 
up there in defence to certain proceedings which had been instituted 
against that corporation by virtue of rights derived from legislative 
acts of that State, and wmch acts the plaintiff insisted had impaired 
the obligation of a contract existing in behalf of East Hartford. 

It being manifest, from the record, that such a defence was set 
up, and that the court overruled the objection, so that jurisdiction 
exists here to revise the case, we proceed to examine, whether, 
on the facts of the case, any such contract appears to have existed, 
and to have been violated by the State legislation, which was drawn 
in question. 

It will be seen that the point before us is one of naked constitutional 
law, depending on no equities between the parties, but on the broad 

Erinciple in our jurisprudence, whether power existed in the Legis- 
iture of Connecticut to pass the acts in 1818 and 1841, which are 
complained of in this writ of error. 

The supposed contract claimed to have been impaired related to 
certain rights in a ferry, which were alleged to have been granted by 
the State across the Connecticut river. This grant is believed to have 
been made to Hartford as early as the year 1680, and half of it 
transferred to East Hartford in 1783. But no copy of the first 
grant being produced, nor any original referred to, or found, it is 
difficult to fix the terms or character of it, except from the nature 
of the subject, and the subsequent conduct of the parties, including 
the various acts of the Legislature, afterwards passed, regulating this 
matter. 

From these it is manifest that two leading considerations arise, in 
deciding, in the first place, whether by this grant a contract like that 
contemplated in the constitution can be deemed to exist. They are, 
first, the nature of the subject-matter of the grant, and next, the 
character of the parties to it. 

* Case of the Town of East Hartford, plaintiff in error, vs. the Hartford Bridge 
Company. Supreme Court of the United States. December term, 1850. 
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A» to the fonner, it is certain that Connecticat passed laws 
regulating ferries, in 1695; and Massachusetts began to grant 
ferries as early as 1644 (Col. Charter, 110 p.), and to exercise juris- 
diction over some even in 1630. (Charles River Bridge v. the 
Wailren Bridge, 11 Peters, 480.) In 1691, she provided that no one 
should keep a ferry, without license from Uie Quarter Sessions, and 
under bonds to comply with the duties and reirulations imposed. 
(280 p.) ^ 6 F«»u 

In the rest of New England it is probable that a similar course was 
pursued, by the Legislatures making, as a general rule, the tolls and 
exercise of the franchise entirely dep^ident on their discretion. But 
in some instances the owners of me lands, on the banks of smaU 
rivers, opened ferries upon them, and daimed private interests therein. 
And in still other cases of public grants to private corporations or 
individuals, a similar interest has been clahned. 

It is highly probable, too, that, in some instances, public corpo- 
rations, like the plaintiff in this case, may have set up a like interest, 
claiming that the subject-matter granted was one proper for a contract, 
or incident to some other rights, like private interests owned on the 
bank of a river. 

Supposmg, then, that a ferry may, in some cases, be private 
jft-operty, and be held by individuals or corporations under grants in 
the nature of contracts, it is still insisted here that the fei^ across 
a large navigable river, and whose use and control were entirely within 
the regulation of the colonial Legislature, and came from it, would be 
a mere public privilege or pubUc license, and a grant of it not within 
the protection of the constitution of the United States, as a matter of 
contract. 

But it is not found necessary &r us to decide iSnally on this first 
and more doubtful question, as our opinion is clearly in favor of the 
defendants in error on the other que8ti(m, namely, that the parties to 
this grant did not, by their character, stand in the attitude towards 
each other of making a contract by it such as is contemplated in the 
constitution, and as could not be modified by subsequent legislation. 
The Legislature was acting here on the one part, and public municipal 
and political corporations on the other. They were acting, too, in 
relation to a public object, being virtually a highway across the river, 
over another highway up and down the river. From this standing 
and relation of these parties, and from the subject-matter of their 
action, we think that the doings of the Legislature, as to this ferry, 
must be considered rather as public laws uian as contracts. They 
related to public interests. They changed as those interests 
demanded. The grantees, hkewise, — the towns, — being mere organ- 
izations for public purposes, they were liable to have their public 
powers, rights and duties, modified or abolished, at any moment, by the 
Legislature. 

They are incorporated for public, and not private objects. They 
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are allowed to hold privfleges or property only for public piirpoaes. 
The members are not shareholders, nor joint partners in any corporate 
estate, which they can sell or devise to others, or which can be atteched 
and levied on for their debts. 

Hence, generally, the doings between them and the Legislature 
are in the nature of legislation, rather than compact, and subject to all 
the legislative conditions just named ; and, therefore, to be considered 
as not violated by subsequent legislative changes. 

It is hardly possible to conceive the grounds on which a different 
result could lie vindicated, without destroying all legislative sovereignty, 
and checking most legislative improvements, as well as supervision and 
amendments over its subordinate public bodies. 

Thus, to go a little into details, one of the highest attributes and 
duties of a fisgislature is to regulate public matters, with all public 
bodies, no less than the community, from time to time, in the manner 
which the public wel&re may appear to demand. 

It can neither devolve these duties permanently on other public 
bodies, nor permanently itself suspend or abandon them, without being 
usually regarded as unfaithful, and, indeed, attempting what is wholly 
beyond its constitutional competency. 

It is bound, also, to continue to regulate such public matters and 
bodies, as much as to organize them at first. Where not restrained by 
some constitutional provision, this power is inherent in its nature, 
design and attitude ; and the community possesses as deep and per- 
manent an interest in such power remaining in and being exercised by 
the Legislature, when the public progress and welfSu^ demand it, 
as individuals or corporations can, in any instance, possess in restrain- 
ing it. (See Taney, J., in 21 Peters, 548—7.) 

In Gosler v. the Corporation of Georgetown, 6 Wheaton, 696 — 8, 
it was held, that a city, with some legislative power as to bye-laws, 
streets, &c., could, after estabhshing a graduation for its streets, and 
after individuals had built in conformity to it, change materially its 
height. This case appears to settle the principle that a legislative 
body cannot part with its powers, by any proceeding, so as not to be 
able to continue the exercise of them. It can and should exercise 
them again and again, as often as the public interests require, and 
though private interests may intervene ; and then should not be injured, 
except on terms allowed by constitution. Yet, public interests in one 
place or corporation may be affected injuriously by laws without any 
redress, as legislation on public matters looks to the whole, and not a 
part, and may, for the benefit of the whole to the injury of a part, 
change what is held under it bv public bodies for public purposes. 
The Legislature, therefore, could not properly divest itself of such 
control, nor devolve it on towns or counties ; nor cease, from any 
cause, to exercise it on all suitable occasions. (Clark v, Corp. of 
Wash. 12 Wheat. 64.) 

Its members are made by the people agents or trustees for them 
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on this subject, and can possess no authority to sell or grant their 
power over the trust to others. (Presby. ch. v. City of Sfew York, 
5 Cowan, 542. Fairtille v. Gilbert et J., 2 D. and E. 169.) 

Nor can the public be estopped by such attempts, since the acts of 
their agents are to be for the public and for its benefit, and not for 
themselves individually, and are under a limited authority or jurisdic- 
tion, so as to be void i( exceeding it. 

Looking to the subject when, as here, the grantees, as well as the 
grantors, are public bodies, and created solely for municipal and 
political objects, the continued right of the Legislature to make 
regulations and changes is still clearer. 

Perhaps a stronger illustration of this principle than any yet cited 
exists in another of our own decisions. 

Li the State of Maryland v. Baltimore & Ohio Railroad (3 Howard 
551) this court held that a grant by the Legislature to a County of 
a sum forfeited could be (&pensea with by the Legislature after- 
wards, as it was made for public, not private purposes, and to a 
public body. 

There is no private interest or property affected by this course, but 
only public incorporations and public privileges. It may be otherwise 
in case of private bodies, or incuviduals, or of private property granted 
or acquired. The Legislature might not be justified to revoke, 
transfer or abolish them, on account of the private character of the 
party or the subject. (Paulet v. Clarke, 9 Cranch 292; Tennet 
et al. V. Taylor et al. 48-— 5.) But every thing here is public. 

While maintaining the exemption of pnvate corporations from legis- 
lative interference. Justice Washington, in 4 Wheaton, 659, in the 
Dartmouth College case, still admits that corporations for ^^ public 
governmentj'^ — such as a "town or city," — are under the control 
of legislation; whereas private corporations are governed by the 
statutes of their founders, or by their charters (660, 661). He 
remarks further, that the members of such a public corporation 
''accepted the charter for the public benefit alone; and there would 
seem to be no reason why the government, under proper limitations, 
should not alter or modify such a grant, at pleasure.'* (661, 663.) 
And Justice Story concurs with him, by saying : 

'' It may also be admitted that corporations for mere public govern- 
ment, such as towns, cities and counties, may, in many respects, be 
subject to legislative contract." (4 Wheat. 694.) 

When they are wished to be not in some respects so subject, but to 
act exclusively, it should be expressed so in the constitutions of their 
States. What is exclusive in them would there appear expressly ; 
and when it is not, a legislative provision, if made for the purpose 
of rendering it exclusive, is, for the reasons before stated, doubtful in 
its validity. 

The public character of all the parties to this grant, no less than 
its subject-matter, seems, therefore, to show that nothing in the nature 
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of a contract, with terms to be fulfilled or impaired like {Hrivite stipu- 
lations, existed in this caae, so as to prevent subsequent interference 
with the matter by the Legislature, as the public interests should 
iq)pear to require. 

But, in order to justify the plaintiff in what he set up below, thaic 
must not only have been a contract, or quasi contract, but a yiolatio& 
of its obligation. It will, therefore, be useful to follow out further the 
nature and conditions of this supposed contract, in order to throw 
more light on both the questions, whether this grant was such a con- 
tract as the constitution contemplates, and whether it has been at all 
impaired. The authority of a Legislature may probably supersede 
such a ferry as is public, and across a great public highway of a 
navigable river, by allowing a bridge over the same place, as has 
before been virtually held by this court (11 Peters, 422, and 6 
Howard, 507.) It could, also, alter or abolish wholly the public 
political corporation to which the grant was made, as tins is yearly 
done in dividing towns and counties, and discontinuing old ones. It 
is therefore clear that, whatever in the nature of a contract oould be 
considered to exist in Such a case, by a grant to a town of 9ome public 
privilege, there must be implied in it a condition that the power still 
remained, or was reserved in the Legislature to modify or disccmtinoe 
the privilege in future, as the public interest might, from time to time, 
aiqpear to require. (Gbarlestown Bridge et aL v. Warren Bridge et 
al., 11 Peters, 421 : West River Bri&e v. Dix et al., 6 Howai^ 
507.) 

Accordinjzhr, it is admitted, in this case, that the L^islature, as 
early as 16§^5, in &ct, regulated the tolls of this fenr, and continued 
to do it until 1783, when it granted to East Hartford one-half of the 
privilege, and that only '^ during the pleasure of the Assembly." All 
concerned m the privilege, therefore, became thus estopped to denj 
that this ferry was to be used by the town as a mere public license, 
and to be used in conformity with the views of the Legislature, as to 
what in future might be deemed most useful to the community at 
large. 

Because the old town of Hartford acquiesced in this regulation of 
tolls, and in this transfer of half to £^t Hartford in wis limited 
or conditional manner, and the latter acquiesced in the accq>tance of 
it, on the terms expressed, to hold it auring ^'the pleasure of the 
Assembly." 

Such being, then, the public character of the subject, and parties of 
the .grant, and such the terms and conditions of it, — rather than 
being one of private property, for private purposes, to private corporar 
tiom or individuals, and absolutely rather than conditionally, — in 
what respect has it been violated by the L^islature ? 

No pretence is made that it has been, unless by the discontinuance 
of the ferry in 1818 and in 1841. The former act of the Legislature 
was passed under the following circumstances : A bridge had been 
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authorized over the river, near the ferry, as early as 1808 ; and no 
provision was then made as to the ferry, probably from a belief it 
would, after the bridge was finished, fidl into disuse, and be of no 
importance to anybody. 

No objection was made, or could be sustained, to the constitutionality 
of this incorporation in this way. (11 Peters, 420 ; 4 Pick. 463.) 
But when the bridge became damaged greatly in 1818, and the 
company was subjected to large expenses in rebuilding, the Legis- 
lature deemed it proper to provide, in its behalf, that the ferry should 
not be kept up afterwards, except when the bridge became impas- 
sable. 

The words were, that " after the company shall have repaired the 
bridge, &c., the ferries by law established between the towns of 
Hartford and East Hartford shall be discontinued, and said towns 
shall never thereaft;er be permitted to transport passengers across said 
river," Ac. 

This bridge corporation, being the present defendants in error, 
proceeded therefore to rebuild and keep up their bridge in a more 
costly manner, and beneficially and safely to the community. They 
were a private pecuniary body, and were aided much by the suspen- 
sion or discontinuance of the ferry, in their additional charter. 

The Legislature, in making the discontinuance, did only what it 
supposed was advantageous to the public, by securing a better, 
quicker, and surer method of passing the river on the bridge ; and 
diey thus appear to have violated no condition or terms of any con- 
tract or quasi contract, if it had made any with the plaintiff. (11 
Peters, 542.) 

On the contrary, as before suggested, the Legislature merely acted 
within its reserved rights, and only passed a new law on a pubUc 
subject, and affecting only a public body But, beside the implied 
powers continuing in the Legislature, as heretofore explained, and 
which warrant all it did in 1818, and the exercise of which cannot be 
regarded as impairing any contract, we have seen that there was an 
express provision in the grant to East Hartford, Umiting the half 
of the ferry transferred to it, " during tiie pleasure of the Assembly." 
The legislative pleasure, expressed in 1818, that the ferry should 
cease, came, then, directly within this condition ; and tiie permission 
to exercise that pleasure in this way was not only acquiesced in from 
1818 to 1836, but was treated as the deliberate understanding, on both 
sides, from 1783 to 1836. 

The statute-books of Connecticut are full of acts regulating ferries, 
including this, and modifying their tolls from 1788 downwards, and 
in many instances imposing new and onerous duties. (See 1 Stat, 
of Conn. 314 to 327.) 

And to show how closely the power of the Legislature was exercised 
to regulate this matter, without being regarded as impairing, in that 
way, any contract or obligation, it appears that when Hartford was 
VOL. n. 28* 
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incorporated into a oity, about 1820 (Rev. Stat 110), it wa« ezpiieaslj 
provided : 

^^But saidcitjshallhaYeno power to r^pxlate or afect thefaWieB 
in or the ferry upon said river ^^^ — Connecticut 

Well, too, might East Hartford, in 1783, be not unwilling to take 
her chiu*ter and half the ferry, subject to this suspaisicA ; as her 
own existence at all, then and thereafter, depended on l^gidative 
pleasure; and, as all the property or privileges of the old town would 
remain with the old one, when a new was carved out of it, unleas 
otherwise expressly provided. (4 Mass. 384 ; 2 N. H. 20.) 

Our inquiries would terminate here, as this legislation, in 1818, 
is the supposed vidation of a G(mtract that was chiefly relied on 
below, had there not been several other acts of legislation as to this 
ferry in 1836, 1841 and 1842, some of which arc claimed to have 
impaired contracts made with the plaintifi, either th^ or in 1783. 

But the act of 1836, about which much has been said in Ae ai^gu- 
ment here, and much was, very probably, urged in the court below, 
simply repealed that part of the act of 1818 diso(mtinuing tlie ferry. 
It thus affected the bridge ccmipany deeplyand iinunoudy, but dira 
not impair any supposed contract with East Hartford ; was not hostile 
to its rights, and is not, therefore, complained of by that town, nor 
op^ to be considered as a ground for revising the judgment bdow, 
under this writ of error. 

On this, see Satterlee v, Mathewson, 2 Peters, 413 ; Jackson v. 
Lamphire, 3 Peters, 289, 7 Peters, 243, 11 Peters, 540 ; Strader v. 
Graham, 10 Howard. 

The State court, however, pronounced it unconstitutiimal, and had 
jurisdiction to do it ; and if they had not arriv^ at sudii a result, they 
could not have sustained some of their other ccoiclusicHis. 

This decision of theirs, being founded on Uieir own constitution and 
statutes, must be respected by us, and, in this inquiry, must be con- 
sidered prima fSacie final. (Luther v. Bender, 7 Howard, 1, and cases 
there collected.) 

We shall, therefore, not revise ihe l^al correctness of that decisMMi, 
but refer only to a few of the foots connected with the repeal of 1836, 
and with the decision on it below, so &r as is necessary to explain 
the legislation subsequent to it, and which is yet to be examined. 

The Le^slature does not s^pear to have proceeded at that time on 
any allegation of wrong or neglect on the part of the bridge company ; 
nor did they make anv compensation to the latter for thus ^Jdng isasL 
it the benefits of a discontinuance of the ferry, and attempting to 
revive half the privileges again in East Hartford, The State court 
appears to have considered such a repeal, under all the circumstances, 
as contrary, at least, to the vested rights of the bridge company, and 
to certain provisions in the State constitution. (See, also, Tne Enfield 
Bridge v. The Hartford & Springfield Kaih^, 17 Conn. 464.) 

But, without going further into the history of this proceeding, in 
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1836, and the decision on it by the State conrt, it is manifest that 
the dissatis&iCtion and complaints growing out of it, or some other 
important reason, induced the Legislature, in 1841, to repeal the 
repealing act of 1836, and thus to leave the bridge company once 
more in the full enjoyment of its former privileges, after the ferry had 
been discontinued, in 1818. 

To this conduct of the Legislature, the plainti& in error objected ; 
and, under this writ, ask our decision, whether it does not impair 
contracts which had before been made with them by the Legislature. 
In reply, it need only be stated, that we think it does not, and this for 
the reasons already assigned, whv it was competent for the Legislature 
to pass the discontinuing part of the act of 1818, if it thought proper, 
and in this did not violate the constitution of the United States as to 
contracts. 

But matters were not permitted to remain long in this position. 
In 1842 the Legislature proceeded to repeal the act of 1841, and thus 
sought virtuaUy to restore the ferry to Hartford and East Hartford^ 
as it stood before 1818. It appears to have done this on the complaint 
of East Hartford, that half of tne ferry had been taken away from her 
without making ^'any compensation." 

It is xmnecessary, in relation to this last repeal, to say more than 
that, like the repeal of 1886, and for like reasons, the State court 
pronounced it void ; and on the ground before explained, we are not 
called on by this writ to reconsider or reverse that decision. 

It follows, then, finally, that East Hartford, in proceeding to exer- 
cise the ferry privilege again since 1842^ and to ihe special injury of 
the bridge company, has done it without legal authority, and should, 
therefore, be restrained by injunction from exeircising it longer. 

The judgment below must be affirmed. 
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ON GRANTING NEW TRIALS BY THE LEGISLATURE.* 



This case is an appeal fix)m a decree of the Court of Probate in this 
county, approving an instrument which purported to be the last will 
of Nathaniel WawL 

It appears, from the copies of the proceeding?, and the admissions of 
the parties, diat, on the sixth day of June, A. D. 1806, Ward died; 
that, in the instrument before mentioned, all his property was devised 
to Benjamin Merrill, the plaintiff's intestate ; that, on the twenty-third 
day of the same month, Merrill obtained a decree of the Court of Pro- 
bate, approving and allowing in common form said instrument as the 
last will of Ward ; that Merrill thereupon took and retained quiet pos- 
session of said property, till December 28, 1812, when the defendiuits, 
being heirs at law of Ward, petitioned the Court of Probate to recon- 
sider, in solemn form, the decree before mentioned, and to disallow 
said instrument; that, on the 4th of February, A. D. 1813, said court 
did reconsider, and affirm the former decree; that the defendants 
claimed an appeal there&om to the Superior Court, in which the 
appeal having been entered, all the issues joined between the parties 
were, at Nov. term, 1813, found against said Merrill ; that he then 
made a motion for a new trial, which, after a full hearing, was refused, 
and at November term, 1814, final judgment was renc^red, that the 
decree of the Court of Probate be reversed, and said instrument dis- 
allowed. Merrill then petitioned the Legislature for another trial ; and 
they, at their June session, A. D. 1817, passed an act, granting to the 
plaintiff, as administratrix of Merrill, at that time deceased, liberty 
to reenter said cause in the Superior Court, and there have it re-tried, 
like common cases of review. Pursuant to that act, the plaintiff 
served a copy of it on the defendants, which required them to appear 
in this court, at September term, 1817, and pr€K)eed to a new tnal of 
the cause. The names of the parties were at that term entered on 
the docket, and the defendants appearing, moved the court to quash 
the proceedings, on the ground that the act of the Legislature was 
unconstitutional. The cause was continued for argument upon that 
motion, and is now to be decided. 

It involves a question of no small magnitude. For the motion con- 
tains a charge, that encroachments have been made upon constitutional 
rights; and though in form the measures of a branch of the govern- 

* Case of MerriU v, Sherbarne ; tried in Rockingham Co., N. H., Sept term, 181& 
Opinion of the Superior Court of New Hampshire, on the question, — " Hays the Lc^^ 
islatnre a right to grant new trials in any case, and if so, in what cases ? " 
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inent towards a few individuals only are arraigned, yet in substance 
those measures affect the interest of all, as the rule of construction 
adopted to-daj may become a precedent to-morrow, and be adduced 
to vindicate, or oppose, similar conduct towards every member of 
society. The alarm thus excited induces most people to listen to such 
charges with great readiness ; and it would not be unnatural for courts, 
in ezamining these charges, sometimes to fancy the existence of what 
is only feared. 

Perhaps, also, it is inseparable fix)m the structure of the legislative 
and judicial departments, that jealousies should arise between them as 
to the exercise of their respective powers. For they were intended, 
in some degree, to be mutual checks (Miller on Ranks, 287. Fed. No. 
47, p. 78) ; and though thus situated, both ought to rejoice that their 
own errors can be discovered, and corrected. Yet such are the dis- 
positions of mankind, that cdlisi(Mi is often the consequence of these 
checks, and encroachments are suspected where none are meditated, 
and when in truth the obnoxious measures were only new exercises of 
legitimate powers. To detect mistakes in others is likewise flattering 
to the vanity and ingenuity of some. From these and similar circum- 
stances, therefore, it has happened, that questions of this nature have 
not always been examined with that coolness and patience which their 
importance deserved ; and that, since the adoption of our constitution, 
courts of justioe, as well as legislative bodies, have furnished some 
complaints that their jurisdiction has been violated, when those com- 
jdaints were not founded upon sound principles or respectable pre- 
cedents. Conscious of the force of these considerations, we have, in 
the present cause, experienced considerable embarrassment ; but duty 
has compelled us to act, and it hardly need be repeated, that we have 
attempted to divest ourselves ot every feeling, except an earnest desire 
to perform what duty dictated. It must oe admitted, that courts 
ought to decide, according ''to the laws of the land,'' all cases which 
are submitted to their examination. To do this, however, we must 
examine those laws. (Fed. No. 78 ; 7 John. 494; 8 Cok. 7; 6 Bao. 
Stat. H.) The constitution is one of them, and '' is, in fiict, and must 
be regaraed by the judges as a fundamental law." (Fed. No. 78.) 
It was created bv the people, who in our republics are " the supreme 
power" (Bill of Rights, art. 8); and, it being the expression of their 
will, their agents, as are all the branches of government (Bill of 
Rights, art. 8), can perform no act which, if contrary to that will, 
should be deemed lawful. ^' To deny this, would be to affirm that 
the deputy is greater than his principal ; that the servant is above 
his master ; that the representatives of the people are superior to the 
people themselves ; that men acting by virtue of power may do, not 
only what their powers do not authoriEe, but what they forbid." Their 
oaths of office, too, prohibit, and the constituti<m itself, in express terms, 
prohibits, the Leg^lature from making '* laws repugnant or contrary to 
the constitution." If, then, there should happen to be an irreconcilable 
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yariance between the constitution and a statute, that which has the 
superior obligation and validity ought, of course, to be preferred ; in 
other words," ** the intention of the people ought to be preferred to 
the intention of their agents. Nor does this conclusion by any means 
suppose a superiority of the judicial to the legislative power. It only 
supposes that the power of tiie people is superior to both ; and that, 
where the will of the Legislature, declared in its statutes, stands in 
opposition to that of the people, declared in the constitution, the judges 
ought to be governed by the latter, rather than the former. They 
ought to regulate their aecision by the fundamental laws, rather than 
by those which are not fundamental." Our confidence, also, in the 
liberality of the Legislature is such, that, when through inadvertence 
or mistake they have passed an unauthorized act, we believe that, 
should the unpleasant task of adjudging it void devolve upon us, they 
would think the task is performed only fix)m a conviction that tie act 
is in the clearest manner unconstitutional, and that our right and 
duty so to pronounce it are both unquestionable. (Dal. 386; 1 
Cran. 175; 4 Mas. R. 1; 5 do. 633; 6 do. 77, 375; 10 do. 302; 
11 do. 402; 12 do. 253 ; 4 John. 75, 80; 8 do. 388; 9 do. 564 ; 
1 GhJ. 19.) To determine whether the act which awarded a new 
trial to the plaintiff was thus unconstitutional, it is necessary to 
ascertain what was its nature and effect When Ward died, all his 
estate descended to the defendants, unless "by him devised to other 
persons.'' (Stat. 207.) Merrill claimed that it had been " devised" 
to him: the defendants questioned it: a controversy commenced; 
legal proceedings were instituted; and after two hearings on the 
merits, and after a new trial had been asked and refused, it was 
adjudged that Ward had made no valid devise of his estate. Being 
dissatisfied with these decisions, Merrill transferred his application for 
a new trial to the Legislature. They examined his testimony, and 
heard counsel. They then, by the present act, enabled him "to 
enter said cause anew at the Superior Court," and directed " that said 
cause shall have former trial ; and the said court are hereby aullior- 
ized and empowered, upon said new trial, to affirm or reverse the 
former judgment, or decree, day in said court, and shall be heard, 
tried and determined, in said court, upon the pleadings had on the 
appeal aforesaid, as the said new tnal may terminate for or against 
eit|ier party." &c. 

This does not empower the court, in their discretion, to grant or 
refuse a new trial, but directs that "the cause shall be heard" 
again ; and thus amounts to an absolute reversal of the judgment in 
November, 1814, against the motion of Merrill for another trial, and 
also to an alteration of the judgment on the merits, from a final and 
absolute judgment, to a judgment which this court might " affirm or 
reverse," as the said new " trial might terminate for or against either 
party." Whether, in their inquiries, the Legislature and the court 
proceeded upon the same or different evidence, doth not change the 
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nature and efifect of the act, when stripped of the forms of legisktion : 
because, unless it virtually reversed the judgment which was ren- 
dered against the motion of the plaintiff, and altered, as above men- 
tioned, the judgment on the merits, they could be pleaded in bar to 
the present proceedings, and we should not be justified in holding 
another trial, and in rendering another judgment in this case, while 
the first judgments remained in full force. 

Such being the operation of the act, it becomes proper to examine, 

1. Whether the passage of it was not an exercise of judicial 
powers. 

2. If it was, whether our Legislature are a branch of the judi- 
ciary. 

3. If they are not, it will then remain to inquire, whether the 
Legislature, either by special clauses in the constitution, or as a mere 
legislative body, possesses authority to pass an act containing such 
provisions as the act under consideration. 

1. No particular definition of judicial powers is given in the con- 
stitution ; and, considering the general nature of the instrument, none 
was to be expected. Critical statements of the meanings in which all 
important words were employed would have swollen it into volumes ; 
and when those words possessed a customary signification, a definition 
of them would have been useless. But ^* powers judicial,'' "judiciary 
powers," and "judicatories," are all phrases used in the constitution : 
and though not particularly defijied, are still so used as to designate 
with clearness that department of government which it was intended 
should interpret and administer Ae laws. On general principles, 
therefore, those inquiries, deUberations, orders and decrees, which are 
peculiar to such a department, must, in their nature, be judicial acts. 
Nor can they be both judicial and legislative ; because a marked dif- 
ference exists between the employments of judicial and of legislative 
tribunals. The former decide upon the legality of claims and con- 
duct ; the latter make rules, upon which, in connection with the con- 
stitution, those decisions should be founded. It is the province of 
judges to determine what is the law upon existing cases ; but of legis- 
lators to declare what shall be the law in future cases. (6 Bac. Stat. 
H. ; 2 Cran. 272 ; 7 John. 498.) In fine, the law is applied by the 
one, and mcide by the other. To do the first, therefore, — to compare 
the claims of parties with the laws of the land before established, — is in 
its nature a judicial act. But, to do the last, — to pass new rules for 
the regulation of new controversies, — is in its nature a legislative act ; 
and if these rules interfere with the past, or the present, and do not 
look wholly to the future, they violate the very definition of a law, as 
" a rule of civil conduct " (1 Bl. Com. 44) ; because no rule of con- 
duct can, with consistency, operate upon what occurred before the rule 
itself was promulgated. 

It is the province of judicial power, also, to decide private disputes 
" between or concerning persons " (Const. 9th page) ; but of legisla- 
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tive power, to regulate public concerns, and to " make laws " for liie 
benefit and welfere of the State. (Const. 7th page.) Nor does ibe 
passage of private statutes conflict with these principles ; because sodi 
statutes, when lawful, are enacted on petiticm, or by the consent of sID 
concerned ; or else they forbear to interfere with past tranaacticxis and 
vested rights. (2 John. 263 ; 8 Co. 188. art. ; 1 Inst. 176 ; 2 Craa. 
344, 345 ; 2 Bl. C. 344, 346.) As the Legislature, then, in the act 
under consideration, adjudicated on a case which had already hap- 
pened, and had been litigated between individuals, their proceedings 
must, on general principles, be deemed an exercise of judicial powers. 
But, regarded in a more particular sense, the character of their pro- 
ceedings cannot be different. 

A legal process had been instituted in a subordinate court, — had 
been heard, and then, by appeal, carried to a higher tribuniJ. It 
had been re-heard in that tribunal, and, after a motion for a new 
trial was overruled, a final judgment had been rendered, which, by 
existing statutes, closed the controversy forever. The Legislature Uien 
undertake to revise these proceedings : ihey convene the parties, 
canvass the evidence, and auerwards reverse, in substimce, Ae intsr- 
beutory judgment, and materially alter the effect of the final judg- 
ment of this court. If these doings of the Legislature are considered a 
mere continuation of the former doings of me courts, then, aa those 
fi»iner ones were judicial, so are these. But if they are c(»iBid6red as 
disconnected with the former doings, they are still judidal, on account 
of their nature and effect. The grant of a new trial belongs to the 
courts of law, from immemorial nsage. The power to grant a new 
trial is incidental to their other powers. It is a judgment in relati<m 
to a private controversy; affects vriiat has already happened; and 
results from a comparison of evidence and claims with die existing 
laws. It will not be denied, that the consideration and decision by the 
Superior Court of the motion for this same new trial was an exerdse 
of judicial pow^. If so, a consideration and decision upon the suxke 
subject by the Legislature must be an exercise of power of the same 
description ; for what is, in its nature, judicial to-day, must be judicial 
to-morrow, and forever. The circumstance, also, that the L^islature 
themselves did not proceed to make a final judgment on the merits of 
the controversy between these parties, cannot alter the character of ihe 
act granting a new trial. To award such a trial, was one judicial act ; 
and because they did not proceed to perform another, by h(dding that 
trial before themselves, the first act did not become any more or less a 
judicial one. We apprehend, therefore, that the character of the act 
under consideration must be deemed judicial. This positi<m will 
probably be less doubted than the position that our constitution has 
not confided to the Legislature the power to pass such an act But 
that power, if confided, must be exercised by the Legislature as a 
Inrandb of the judiciary, or under some special provision, or as a mere 
legislative body. 
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2. Our next inquiry, then, », whether thej, as a branch of the 
jttdidarj, are enabled to exercise it. No article in the constitntion 
can be designated, which, in specific terms, makes the Legislatore a 
branch of the judiciary. Consequently, if it is, it must depend 
upon inference ; and that inference, it is admitted, can be drawn from 
nothing but the grant of powers to the General Court, and from the 
Slst and 37th articles in the bill of rights. By that grant they are 
invested with ^^fall authority to make all manner of wholesome and 
reasonable orders, laws, statutes, ordinances, directions and instruc- 
tions, either with penalties or without, so as the same be not repug- 
nant or contrary to this constitation." But nothing is here said of 
decrees or judgments, or of judicial power. The phraseology is 
altogether peculiar to legislative subjects. Though styled the 
'' General Court of New Hampshire " (Const. 9 ; 9 Cok. Pref 7), 
they are considered in the first section to be merely " the supreme 
legislative power.'' The constitution, then, proceeds to state, not 
tluit this General Court shall be a branch of the judiciary, but that they 
'^ shall forever have full power and authority to erect and constitate 
judicatories;" not that they themselves shall hear and try private con- 
troversies, but that the " Courts of Record,'' so constituted, "shall 
be holden in the name of the State for the hearing, trying and deter- 
mining all manner of crimes, ofiences, pleas, processes, plaints, actions, 
causes, and things whatsoever, arising or happening within this State, 
or between or concerning persons inhabiting or residing or brought 
within the same." 

As to the Slst article of the bill of rights, it merely provides that 
'' the Legislature shall assemble for the redress of public grievances, 
and for making such laws as the public good may require." Yet 
" the grievance " attempted to be redressed by the act under consider- 
ation was not a ^^ public " one; and, if it were, the obvious meaning 
of the article is, that such grievances should be redressed by " laws," 
and not by proceedings which are, in their nature, judgments. The 
constitution afterwardb confers upon the Legislature only legislative 
power for the purpose of effecting that " redress." 

The 37th article is more ambiguous. It declares that, in the 
government of this State, " the three essential powers thereof — to wit, 
the legislative, executive and judicial — ought to be kept as separate 
from and independent of each other as the nature of a free govern- 
ment will admit, or as is consistent with that chain of connection 
which binds the whole fabric of the constitution in one indissoluble 
bond of union and amity." 

It has been contenaed, and we with readiness admit, that, from 
the close of this %rticle, the inference is clear that our constitution 
did not intend to make a total separation of the three powers of 
government The executive was to be united with the Legislature in 
the passage of laws ; and the former was to depend upon the latter fi>r 
his salary. A part of the judiciary, too, was united with a part of the 
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Legislature in the trial of some impeachments ; and all of the judi- 
ciary were made dependent on the executiye for s^pointments, znA oa 
the Legislature and executive for the erection of courts, the apportion- 
ment of jurisdiction, for compensation, and for removal hj address. 

But these connections and dependencies are not left to implication; 
thej are all created bj subsequent express provisions : and ^e above 
article was probably clothed in such cautious language that it might 
not conflict with those provisions. (Fed. No. 47, Mr. Madison.) It 
means no more than a similar article in the Illinois constitution, 
which, after dividing the powers of government, proceeds to say (15 
Niles' Reg. 93) " that no person, or collection of persons, being one 
of these departments, shall exercise any power properly belonging to 
either of the others, except as hereinafter expressly directed and per- 
mitted.'' For, in our constitution, if any one power, not afterwards 
expressly permitted or properly belonging to one department, could be 
exercised by it through implication, these consequences will follow : 
either that no powers need have been expressly permitted, or appor- 
tioned, as the whole could, through implication, be exercised by either 
branch ; or that, though some are expressly apportioned, others may 
be implied and exercised contrary to the spirit of what are so appor- 
tioned. 

As the 37th article, then, declares the general propriety of a sepa- 
ration between the different departments of government, and as it con- 
tains no qualifications of that principle which are inconsistent with 
excluding the Legislature from judicial powers, " properly belon^ng 
to another department," no inference from this article can be deduced, 
that the Legislature were intended to be a branch of the judiciary. 
In fine, that they were not so intended by this or any other part of 
the constitution, is manifest frx)m many more circumstances, some of 
which it may be proper to enumerate. 

At the formation of our present constitution, whatever might have 
been the prior connection between the legislative and judicial depart- 
ments, a great solicitude existed to keep them, thenceforward, on the 
subject of private controversies, perfectly separate and independent. 
(1 Bl. C. Ap. A ; Letter of Judges Sup. Court of U. States, April, 
1792.) 

It was well known and considered, that '* in the distinct and sepa- 
rate existence of the judicial power consists one main preservative of 
the public liberty" (1 BL Com. 269) ; that, indeed, ** there is no 
liberty, if the power of judging be not separated from the legislative 
and executive powers." (Montesquieu, B. 11. Ch. 6.) £ other 
words, that "the union of these two powers is tyranny" (7 Johnson 
508); or, as Mr. Madison observes, "may justly be pronounced the 
very definition of tyranny" (Fed. No. 47) ; or, in the language of 
Mr. Jefferson, "is precisely the definition of despotic govemm^it." 
(Notes on Vir. 195.) 

Not a single constitution, therefore, exists in the whole Union, which 
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does not adopt this principle of separation as a part of its basis. (Fed. 
No. 81 ; 1 Bl. Ap. 126, Tuck. Ed. ; 3 Niles' Reg. 2 ; 4 do. 400.) 
We are aware that in Connecticut, till lately, and still in New York, 
a part of their Legislature exercises some judicial authority. (4 Niles' 
Reg. 443.) This is probably a relic of the rude and monarchical gov- 
ernment of the eastern world ; in some of which no division of powers 
existed in theory, and very little in practice. Even in England, the 
executive and judicial departments were once united (1 Bl. 267 ; 2 
Hutch. His. 107); and when our ancestors emigrated hither, they, 
>oin imitation, smallness of numbers, and attachment to popular forms, 
ested often in one department, not only distinct, but sometimes uni- 
3rsal powers. (2 Wil. Wks. 50 ; 1 Minot His. 27 ; 1 Hutch. His. 
.0 ; 2 do. 250, 414.) 

The practice of their assemblies to perform judicial acts (3 Dal. 
386 ; Calden & wife, v. Bull & a.) has contributed to produce an 
' mpression that our Legislatures can also perform them. But it should 
ye remembered that those assemblies were restrained by no constitu- 
tions, and that the evils of this practice (Fed. No. 44), united with 
the increase of political science, have produced the very changes and 
prohibitions before mentioned. The exceptions in Connecticut and 
New York do not affect the argument ; because those exceptions are 
not implied, but detailed in specific terms in their charters ; and this 
power, also, as in the House of Lords in England, is in those States to 
be exercised in the form of judgments, and not of laws ; and by one 
branch, and not by all of the Legislature. (4 Niles' Reg. 444.) "The 
entire Legislature can perform no judiciary act." (Fed. No. 47.) It 
is questionable whether at this day such an act, by all the branches 
of the British Parliament, though in theonr omnipotent, could be 
enforced. (1 Bl. C. 44 ; 2 do. 344.) '' There is a statute, made 
the fourth year of King Henry IV., ch. 22, whereby it is enacted that 
judgment given by the king's courts shdl not be examined in the 
chancery, f arhament, nor elsewhere." (Doctor and Student, dialogue 
1, ch. 8.) ' 

Be this, however, as it may, in that country, one great object of 
constitutions here (Fed. No. 81) was to hmit the powers of all the 
departments of government (Bui of Rights, art. 1, 7, 8, 38) ; and 
our constitution contains many express provisions in relation to them, 
which are wholly irreconcilable with the exercise of judicial powers 
by the Legislature, as a branch of the judiciary. That clause which 
confers upon the "General Court" the authority *'to make laws" 
provides, at the same time, that they must not be *' repugnant or con- 
trary to the constitution. One prominent reason for creating the 
judicial distinct from the legislative department was, that the former 
might determine when laws were thus repugnant," and so operate as 
a check upon the latter, and as a safeguard to the people against its 
mistakes or encroachments. But the judiciary would in every respect 
cease to be a check on the Legblature, if the Legislature could at pleas- 
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are revise or alter any of the judgments of the judiciary. The L^^ 
lature, too, would thus become the court of last resort, ** the superior 
court,'' or ^^ supreme judicial'' tribunal of the State; and those expires- 
sions so often applied to this court in the constitution (Const ait. 7, 
9, 22, 20) would become gross misnomers. If our legislators, too, 
possess such high judicial powers, much consistency cannot exist in 
the provision, that ''upon important questi(ms of law, and upon solemn 
occasions," they may be advised by the justices of this court, which, 
on the above principle, is inferior and subordinate. Nw is this alL 
*' Every reason which recommends the tenure of good behavior for 
judicial oflBcers militates against placing the judiciary power, in the 
last resort, in a body composed of men chosen for a limited period 
(Ham. Wks. 255) ; men, too, not selected for their knowljwjge of the 
laws, nor with a view to those other qualifioati(ms which fit men to be 
judges." Nor are our legislators commissioned and sworn in any 
manner as judicial officers are reqmred to be. Nor can they, lil^ 
judges, for mal-conduct, be removed by address or impeachment. 
Because the House themselves are the tribunal to make, and the Senate 
the tribunal to try, impeachments ; and both united are the bodies 
authorized to present addresses for removals. (Const. 18.^ Nor can 
it easily be conceived that the judiciary are independent ot the L^is* 
lature to any extent, however small, if the Legislature itself compose a 
part of that judiciary. 

Certain reasons induce us to rest this opinion upon general princi- 
ples ; but, under this point, it may not be unimportant to notice (me 
consideration of a particular nature. The constitution itself seems to 
declare what tribunals shall exercise jurisdiction over the subject-matter 
of the dispute between the present plaintiff and defendants. For it 
says, in express language, that till other provisions are made, the {hto- 
bate of wills ^' shall be exercised by the judees of probate," and "all 
appeals from the respective judges of probate shall be heard and 
tried by the Superior Court." (Const. 20.) No provisions have since 
been made which transferred any part of the above power to the 
Legislature. 

in deciding an abstract question like this, it cannot, we app^hendi 
be material, whether a review is provided in appeals from courts of 

Erobate, or whether, after judgment in such appeals, a new trial could 
e awarded by this court, on petition by the party aggrieved. Because, 
if all our statutes on reviews and new trials were repealed to-morrow, 
the Legislature would possess no more authority to exercise judicial 

EDwers than they now possess ; as their authority was confined and 
mited by the people at the formation of the constitution, and must 
continue as it was then until the constitution itself is altered. A differ- 
ent construction would enable the Legislature, if the Court of Common 
Fleas was abolished, to issue writs and try causes till other courts for 
that purpose were organized ; and if no sheriff happened to be in 
office, to proceed also to serve the writs issued by themselves. 
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8. As our Legislature, then, is not a branch of the judiciary, it 
only remains to inquire, whether, without being made a branch of the 
judiciary, they are, either by special clauses in the constitution, or 
as a mere legislative body, authorized to pass the act under consider- 
ation. 

The people, being supreme, might, without intending to make the 
Legislature a branch of the judiciary, have invested them, by some 
special clause, with that judicial power which was exercised in this 
act. But no such clause has been found in the constitution ; and 
without such a clause, it would be most unwarrantable to presume that 
the people intended to confer this judicial power on the Legislature, 
when all the reasons before mentioned, and the spirit of the people's 
language in the whole instrument, forbid such a presumption. If our 
General Court, then, were in any capacity authorized to pass this act, 
it must have been in that of mere legislators. The legislative power 
is surely one of the most honorable and useful in all governments. 
We should be among the last persons inclined to impair its rights. 
As it emanates more immediately from the people, it should also be 
ample, in order that the grievances of the people may be redressed ; 
and we entertain no doubt that in this State all its acts of a legisla- 
tive character, not prohibited by our constitution, should be supported 
and construed favorably. (7 John. 492 ; Dash v. Vanklack.) But 
those acts must in substance be of a legislative character. Their 
form is immaterial. They must be laws, — must be confined to subse- 
quent occurrences. For the very nature and effect of a new law is a 
rule for future cases. (7 John. 503 ; 2 Inst. 95.) They must, too, 
in general, be rules prescribed for civil conduct to the whole commu- 
nity, and not a ^' transient, sudden order from a superior to or con- 
cerning a particular person." (1 Bl. C. 44.) For every subject of 
this State is entitled to a certain remedy, by having recourse to the 
laws (Con. 14) ; but an act which operates on the rights or property 
of only a few individuab, without their consent, is a violation of the 
equality of privileges guaranteed to every subject. It is, also, an 
interference with existing interests, and prescribes a new rule for the 
regulation of them, after they have become vested. This is forbidden 
by first principles. " Vetani leges sacrce, vetant duodecem tabvlce 
le^es privcUis hominibus irrogare^ id edin est privilegium,^^ 
(Cicero do. Leg. 3>19.) Acts of the Legislature, too, which look 
back upon interests already settled, or events which have already 
happened, are retrospective ; and our constitution has in direct terms 
prohibited them, because "highly injurious, oppressive and unjust.'' 
(Bill of Rights, 23d art.) But perhaps their invalidity results no 
more from this express prohibition, than frt>m the circumstance that, 
in their nature ana effect, they are not within the legitimate exercise 
of legislative power. For though, under the name of ex post facto 
laws, when ^' made for the punismoient of offences" (Dall. 386; 9 Mar. 
B. 363 : 1 Bl. C. 46), they have long been severely reprobated, 
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because more common in times of commotion, and because thej ^idan* 
ger the character and person, as well as the {property ; yet, kws for 
the decision of civil causes, made after the fiiots on which they operate 
ex jure post facto, are alike " retrospectiye," and rest on resuKOEie 
aUke Macious. (7 John. 495 ; 1 Bay. 107 ; Bac. Stat 6 ; 3 Haa. 
Wks. 254; 7 Ma. R. 386.) 

We wish it to be distinctly understood, however, that acts of the 
Legislature are not within the above prohibitions, unless they operate 
on the interests of individuals or of private corporations. (Tros. 
Dart. Col. r. Woodward.) Nor are they within them when, in an 
implied or express manner, the parties affected have consented to their 
passage ; as all public officers impliedly consent to alterations of the 
institutions in which they officiate, provided the public deem it expe- 
dient to introduce a change. So all citizens c<msent to the passage of 
acts which the constitution in express terms has enisled ^e L^isla- 
ture to make, though those acts might otherwise be unjustifiable; 
because all either aided to form, or, by living under, are presumed to 
adopt, the constitution. (6 Bac. Stat ; 4 Inst 1.) Thus the con- 
stitution has ratified acts respecting the persons or estates of absentees 
(Const. 22.), and has empowered '^ the representative body of the peo- 
ple to take a man's property for public uses." (Const 3.^ Nor can 
acts of the L^slature be opposed to those fundamental axioms of leg- 
islation before particularized, unless they impair rights which arc 
vested; because most civil rights are derived from public laws; and 
if, before the rights become vested in particular individuab, the con- 
venience of the State produces amendments or repeals of those laws, 
those individuals have no cause of complaint. The power that author- 
izes or proposes to give may alwavs revoke before an interest is per- 
fected in the donee. Thus the right to prosecute actions in a particu- 
lar time or manner may, perhaps, be modified or taken avraiy at any 
period before actions are commenced. (10 Mass. R 439.) So, also, 
may be the right of femmes covert to the dower at any period before 
the death of their husbands ; and so the right of the next akin to a 
relation's estate at any period before the relation's death. But it is 
questionable whether even these rights, though inchoate, and in mere 
expectancy, can be taken from one portion of the community, and be 
left unmolested with another portion. (12 Mass. R. 258.) Bo tliat 
as it may, however, it is clearly unwarrantable thus to take fitom any 
citizen a vested right ; a right ** to do certain actions or possess cer- 
tain things," which he has already begun to exercise, or to the exer- 
cise of which no obstacle exists in the present laws of the land. (3 
Dall. 294.) But previous to the passage of the act granting a new 
trial to this plamtiff, the defendants h^ become authorised, by die 
laws of the land, to possess all the estate of which Ward died seized. 
Every obstacle to the exercise of their rights had been i^moved <r- 
annulled; and whether those rights became vested by Ward's death, 
or by the final judgment in November, 1814, k immaterial; beoawe 
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both of these events had happened before the passage of this act. (7 
John. 494; Burr. 2460.) The defendants being thus situated, the 
LegisUture interfered ; not to enact what is in its nature and effect a 
law, but to pass a decree ; not to prescribe a rule for future cases, but 
to regulate a case which had already occurred ; not to make a private 
statute by the consent of all concerned, but, at the request of one party, 
to reverse and alter existing judgments ; not to promulgate an ordinance 
for a whole class of rights in community, but to make the action of 
a particular individual an exception to aU standmg laws on the subject 
iu controversy. (Mass. R. 396.) 

The expense and inconvenience of another trial were also imposed 
upon the defendants, and all their claims to the property in dispute, 
which had become indefeasible by the laws th^ in being, were launched 
again upon the sea of litigation, to be lost or saved as accident and opin- 
ion might afterwards happen to injure or befriend theip. 

The misfortune of having vested rights thus disturbed is not small, 
when we consider that, on this principle, no judgment whatever in a 
Gourtof law is final. ^^If,"saysGermaine, ^ ^judgment given in the king's 
courts should be examined in the chancery, before the king's counsel, 
or any other place, the plainti& or demainiants should seldom come to 
the effect of their suit, and the law should never have end.'' (Doct. 
and Stu. Dial. 1, ch. 8.) The misfortune, too, is not small, when we 
recollect, with Mr. Madison (Fed. No. 44), that usually '^ one legislar- 
tive interference is but the Imk of a long chain of repetitions, till the 
properties of parties are ruined in the contest." (14 John. 73.) 
'' The sober peq>le of America," says he, " have seen, with regret and 
with indignation, that sudden changes and l^sladve interference in 
cases a&cting personal rights become jobs in the hands of enterprising 
and influential speculators, and snares to the more industrious and less 
informed part of the community." " It is not," says Spencer, J. (7 
John. 490), "necessary to inquire whether a Legislature can, by the 
plenitude of its powef , annul an existing judgment. This power I 
should undoubtedly deny." *'A L^skture (3 Ham. Wks. 254; 
Jefferson's Notes, 195), without exceeding its province, cannot reverse 
a determination once made in a particular case." The theory of the 
British nor the State constitutions authorizes ihe revival of a judicial 
sentence by a legislative act. (Fed, No. 81.) But it has sometimes 
been argued, ihai, in case of extreme hardships. Legislatures are 
always authorised to interfere. The defendants deny Uns hardship ; 
and though the record shows that, before the application to the Leg- 
islature, two trials had been enjoyed, — which is a greater number than 
the common law generally allows, — and that a motion for another one 
had also been fully heard and considered, yet all the hardship may be 
presumed which the plaintiff alleges, and still that could not confer upon 
one department of government a power which the constitution nad 
withheld. In a case of great State necessity, the Legislature might be 
warranted in adopting strong measures. But even in that case, it 
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would deserve consideration, whether here they could advance beyond 
their delegated power. In this country it is not the Legislature who 
are supreme, but the people ; and '^ there is no position which depends 
on clearer principles than that every act of a delegated authority, con- 
trary to the tenor of the commission under which it is exercised, b 
void.'' (3 Ham. Wks. 230 ; 1 Bl. 815.) The hardship in this case, 
however, is, at the most, only a pecuniary one of a mere individual, and, 
like many other sufferings under the best system, and the best admin- 
istration of laws, may be remediless. Could perfect justice be always 
obtained, our institutions would cease to be human. Those evils, 
therefore, that have already happened, and those rights that have 
already been lost, and which the existing laws cannot reach, are irre- 
trievable. In such cases, it must be as unwarrantable for the L^sla- 
ture, as for the executive or judicial power, to interfere in such a man- 
ner as to impair interests already vested in particular members of 
society. 

The long usage of our Legislatures to grant new trials has also been 
deemed an argument in &vor of the act under consideration. But that 
usage commenced under colonial institutions, where legislative powers 
were neither imderstood nor limited, as under our present constitution. 
Since the adoption of that, the usage has been resisted by sound civil- 
ians, and often declared void by courts of law. Though no opinions 
have been published, and thougn the decisions have been contradictory, 
yet the following ones appear, by the records, to have adjudged such 
acts void. (Gilman, v. M' Clary, Bock. Sep. 1791; Chickering r. 
Clark, Hills; Butterfield v, Morgan, ch. May, 1797; Jenness and a. 
Ex. V. Seavey, Bock. Feb. 1799.) Nor could it be pretended, on any 
sound principles, that the usage to pass them, if uninterrupted for the 
last twenty-seven years, would amount to a justification, provided both 
the letter and spirit of the written charter of our liberties forbid them. 
That charter is the supreme law of the land to us all; and we know 
that the sacred regard to the rights of the people which our legisla- 
tive department have ever evinced will induce them, as readily as our- 
selves, to conform to the provisions of that supreme law, whenever it 
is not misapprehended. 

But, in the passage of the act granting a new trial to the plaintiff, 
we are constrained to think that the constitution was misapprehended. 
The nature and effect of the act was judicial. It was also retrospect- 
ive. The Legislature cannot pass such an act; and our judgment, 
therefore, is, that the proceedings in this cause be quashed, tmd the 
parties go without day. 
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DECISION ON THE APPLICATION FOR A WRIT OF HABEAS 

CORPUS ON BEHALF OF THOMAS SIMS, THE 

FUGITIVE SLAVE.* 



After adjourning the hearing in the petition for a habeas corpus 
in Sims' case from chambers at the Tremont House to the courts 
house, Judge Woodbury listened further to Messrs. Dana and Sum- 
ner, his counsel, till almost nine o'clock, p. m. 

He then remarked, that two grounds seemed to be relied on : one 
was the badness of the warrant which had been issued against Sims 
for an assault on Butman when serving another process; and the other 
was the illegal delay by the marshal, in iM)t having Sims earlier exam- 
ined by the commissioner on that warrant. 

He agreed with the other judges in this city, that where all the fitcts 
and documents were before them necessary to a correct decision on the 
discharge of the prisoner, they might be examined, and the writ not 
issued, if nothing could result from it but delay and expense, or embar* 
rassment to other proceedings. 

Yet, if some facta were wanting,— as here, for example, — what other 
process had been served by the marshal, on which, also, with this war- 
rant, he held Sims, and whether it was still in the course of being exe- 
cuted, so as to excuse him for not carrying Sims before a commissioner 
on this, it furnished a good reason tp issue the habeas corpus at once, 
in order that the marshal might return these fiicts. He could now 
decide on the vaUditv of the warrant on its &ce, the first point, as a 
copy of it was now before him ; but he could not decide on the second 
point, without further and ofiScial evidence what other process was in 
the hands of the marshal against the prisoner, and how it operated, if 
at all, on the delay. 

Whete real doubt existed whether the marshal ought not to be 
required to rptum more £ict8, be felt bound to incline in favor of 
liberty. 

The writ must issue. 

In about an hour, the prisoner was brought into the court-room, 
and the return made on the writ, which has before been described. 

B. R. Curtis, counsel for the ntiarshal, after reading the return, 
observed that the marshal would now leave the case with the court, 

♦ Reported for the Boston Daily Bee, and published April 14, 1851. B. R. Cur- 
tis, counsel for the marshal ; Seth J. Thomas, for the owner of Sims ; R. H. Dana, 
Charles Sumner, and S. E. Sewall, for Sims. 
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he having no interest in the final decision, except that it should be 
legal. He would merely add, that, by the Massachusetts statute, those 
who mi^t be interested in the result were to be notified. 

Mr. Dana wished this might be done, and the case delayed ; but 
Woodbury, justice, remarked that he was acting under the acts of 
Congress, and not the statute of Massachusetts, and should not deky 
the hearing for this, unless, in the. further progress of it, something 
should appear rendering it fit and reasonable. 

He further said, that the case was taken up on Fast-day, a sort of 
New England Sabbath, to obUge or accommodate the prisoner and his 
counsel, who considered it so urgent ; and was examined thus late, in 
order to dispose of it that night, and without interfering unnecessarily 
with other proceedings. 

The counsel, however, moved for delay till Saturday, insisting that 
it was a mistake to suppose they had intended to close the business 
that night ; and the judge consented to allow further time, if anything 
new was disclosed in the return, or any surprise caused by its c<m- 
tents. 

Mr. Sumner said nothing of this kind could be specified ; but still 
further time was earnestly asked, to examine the return, and to call 
in witnesses to certain facts deemed material. 

The judge said he would grant delay, though he feared at much 
inconvenience to the public business in the Circuit Court, and o(Hitrary 
to what he supposed was the arrangement when coming there ; yet, it 
was right, if more time was really wanted by the prisoner and his 
counsel for preparation, to indulge them. If anything more, however, 
can be done before the postponement, it had better be suggested. 

Mr. Dana then moved that the marshal be required to state more 
fully and specifically his reasons for delay in having the prisoner 
examined under the warrant for assault on the officer. 

Judge Woodbury observed, that if the marshal chose to rely on his 
return as it was, without moving, on his own behalf, for any leave to 
amend, he should not interfere, unless it appeared, on further examina- 
tion, that sufficient was not stated to enable him to dispose of the case 
understandingly. 

The further hearing was postponed till three o'clock, p. M., the next 
day. When that tune arrived, 

Mr. Sewall, as counsel for Sims, moved the court to appoint a per- 
son to serve a writ de homine replegiandoj issuing against the mar- 
shal for Sims, and urged it as requiring immediate attention. 

Judge Woodbury advised delay till the writ of habeas corpus was 
disposed of. 

Mr. Thomas then objected to Mr. Sewall acting in this new case 
as counsel for the prisoner. The commissioner having decided, that 
forenoon, that Sims was a slave, and having given a certificate and 
order to send him to Georgia, whence he escaped, he was now under 
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the control and advice of his master and agent ; for whom Thomas, 
and not Sewall, was counsel. 

The marshal then had read an additional return, setting out this 
certificate and decision of the commissioner that day. 

Judge Woodbury said that these papers must decide the point that 
Mr. Thomas now had the better right to appear in behalf of the mast^ 
and Sims, unless Mr. Sewall objected to the constitutionality of the 
laws under which the oommissioner had acted. If he did, an oppor- 
tunity would be given to be heard on that point, and it would then be 
decided. 

Mr. Sewall did not wish to go into Ihat argument now, on this 
motion ; and the judge then said, the laws must be presumed constitu- 
tional till the contrary was shown or adjudged; and consequently 
Mr. Thomas had now a right to act on this motion as to the writ de 
homine, rather than Mr. Sewall. But let all take notice, that it did 
not follow, because Sims was a slave and had a master, that he pos- 
sessed no rights, or that he might not have a right to proper food, 
clothing and shelter; to have a wife and children, and religious instruc- 
tion, and be protected from improper abuse of them or himself, whether 
by his master or others. Slaves have rights, on many subjects, in the 
greatest slave States, and are often allowed to try them by writs and 
courts. And while here, especially, as well as there, it would be 
scrutinized closely, that no oppression or mal-treatment was practised 
on the prisoner ; and if he really had good grounds for such a writ, 
no doubt it would and could be issued and served. 

But it does not answer to say, as a reason for it, as counsel have 
urged, that no slavery exists or can exist in Massachusetts. That is 
true only under her present State laws. For, under the United. States 
laws and constitution, slavery constitutes a part of the representation 
in the House of Representatives, and the number of electors of Presi- 
dent, and the foundation for direct taxation ; and when slaves escape 
to such States as Massachusetts from other States, still allowing the 
iTistitution, as these do, they are still slaves, both by the constitution 
and the acts of Congress. This was one of the compromises for the 
Union. 

Mr. Sewall rose, and was understood to say that he referred to 
Massachusetts alone. 

Alone ! Thank God, Massachusetts yet forms a part of the Union ! 
[Great applause, which was checked by the court.] May she long 
enjoy its benefits, and long help to enforce its mutual and fr*atemsd 
obligations. We live under two governments ; and owe allegiance to 
both, as well as derive incalculable blessings from both. 

And so far as regards his official duties, connected with one of these, 
he should uphold it, or perish in the attempt. [Applause.] 

Mr. Sumner then moved that an attachment issue against the mar- 
shal, for not returning more specifically the date and cause of the 
arrest and detention of Sims. 
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The judge obeerved he supposed this motion was made to ascertain 
his views as to what must be the construction of the return, eonceming 
these as it now stands, before arguing the question of the disdiai^. 
He was willing to state, that on the return, saying he received tlic 
warrant of such a date, and served it, he must be presumed to have 
received and served it on the day of its date. He should hold the 
marshal to that; and if he did not mean to be so understood, he might 
ask leave to amend. This would give also to the prisoner the benefit 
of the longest time of detention, in order to inculpate the Tniirghjil 
most as to the cause of detention, which is the other ground of ihe 
motion for an attachment. In the next place, on this return, no canse 
can be regarded but that appearing now in the existence of a prior 
process against Sims, which had been under hearing from time to time 
by adjournments, till since the service of the writ of habeas corpus. 

If that, under the circumstances, did not justify the delay, he would 
stand in fault ; but to what extent, and with what consequence, was to 
be settled hereafter. 

The motion was disallowed. 

Mr. Sumner, at the close of his argument for the discharge of Sims, 
proposed to offer some witnesses to prove fraud connected with the 
criminal process in question, and the use of it in connection with the 
other process against Sims as a fugitive. 

The district attorney, Mr. Lunt, being present, stated that he 
caused the criminal proceedings to be instituted, and had reflated 
them thus far, and was responsible for the manner of conducting 
them. 

B. R. Curtis, Esq., in behalf of the marshal, objected to any evi- 
dence against his return. 

Judge Woodbury observed, that if the counsel for the prisoner could 
show that there was no foundation, either in &ct or law, for the com- 

1)laint against Sims, but that it had been got up fiilsely and fraudu- 
ently by the marshal, or by others with his consent or connivance, he 
was inclined to receive the evidence. 

It is true that the writ of habeas corpus is a proceeding, in acme 
respects, peculiar in character. It is not like an action between par- 
ties, or an indictment on which issues can be made and tried by a jury. 
He was now hearing it, as if at his chambers, with no jury present, 
and with none of the paraphernalia of a court, except the officers 
who had charge of the prisoner. 

It was a writ, too, which, though justly sacred with our Others, 
and dear to our fathers* fethers, near two centuries ago, was to be 
acted on by the judge who issued it, and under certain rules which 
had been, from time to time, wisely estabhshed to regulate his discre- 
tion. He desired the counsel to point him to a case, during that whde 
period, where an inquiry like this had been gone into with witnesses, 
on the hearing of the habeas corpus. 

The counsel said he could refer to no such case. 
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The judge added that the twelve judges of England were, about a 
centonr ago, asked by the House of Loras for their opinions on this 
and otaer points, and all but two or three diought the evidence inad* 
missible. But the party could indict the marshal, or sue him for 
damages, for any blsity m his return or his proceedings, and must 
resort to that mode of relief against such misconduct. Parliament 
then passed an act not requiring the receipt of such evidence, on this 
hearing ; but allowing the judge, on affidavits, when he pleased, tO 
ascertain the truth of any material facts or allegations. 

Now, though this act may not be binding on him, it was a reason* 
able act, and he would enforce its principle in the broad discretion 
which all judges possessed in such hearings, and allow any proof to be 
ffiven by witnesses which would show any fraud in the charges made 
m the complaint, or any false and wrongful conduct by the marshal 
in obtaining it. But it would be quite too remote, collateral and 
unimportant, here, to inquire whether the efiect of this movement 
might not be to help protect the prisoner from an arrest on 
another like warrant, issued by a State magistrate on the application 
of one of his own counsel, and to inquire which was most ledtimate or 
Ixmafide. All things in society were so interwoven and dependent, 
that it was difficult to perform any rightful act, without some influence 
or effect on other matters, for which the actor was not responsible, 
generally. 

Mr. Sumner said he had no such evidence to offer as the judge 
indicated, but asked the discharge of Sims on the proo& and docu- 
ments now before the court ; showing first the warrant to have been 
bad in form and substance, and showing next an illegal dela^ in 
executing it, and one which, by itself, raised a presumption of fraud 
in the marshal. And, if these miled, he moved that the judge himself 
now hear and examine the criminal charge against Sims; or, if decUn- 
ing that, admit him to bail upon it 

Judge Woodbury inquired if anything more was desired, on either 
side, to be said in respect to the habeas corpus. On the reply that 
there was not, he proceeded to remark in substance as follows : 

It is proper to say that the proceeding befbre me is not an appUca- 
tion to discharge from custody of the marshal the prisoner Sims, as a 
fugitive slave, but the petition for the habeas corpus is confined exclu- 
sively to the allegation of his being held by a criminal warrant, and 
whicn issued on a complaint for an assault on an officer of the United 
States while executing legal process; and it asks, merely, that he may 
be discharged from custody so &r as held under that warrant. 

The wrS of habeas corpus, by which he has been brought before 
me, is also confined specially to the same inquiry. 

There seems, then, on such a collateral question of mere law, httle 
occasion for so vast a crowd, or any high public excitement. 

The first objection is to the legaity of the warrant on its fece. But 
every professional man knows the difference between what is required 
VOL. n. 30 
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in such a warrant, merely like mesne prooess to bring tbe party b^>re 
% magistrate for examination, and a final warrant of oommitzBOit kt 
execution of a sentence, or a warrant to seardi the premisef of • 
anspected person. 

The cases cited, where warrants are bad on their fice, are all of 
tjbis last character, and not of die kind like diis. They are, too, fiar 
<|dkcts not existing even in this; andi as the want of an oalk, 
when an oath to uiis appears, or, as in Grandi, the want of ai^ 
offence for the commitm^t described at aU ; whereas, here it is alleged 
to be the offence of obstructing the complainant in the serviced a 
]0gal precept, or, as in the case from tiie Massadiusetts Bqx>rts, not 
setting out carefully the premises to be searched, and the name of the 
owner or person suspe^ed, when here the respondent is aoeuratdy 
described. 

But, besides this, the present warrant, after stating what has beeft 
suggested, is fuller than most precepts issued merely for im arrest, 
and much fuller than the old writ for an insulated trespass in all cases 
to get parties into die king's bench, and then declare against them, 
and try them on some c<xitract, or other cause of action. 

For the trial or hearing is on the declaration or complaint, here as 
well as in England, and not on the writ. And the warrant to arrest 
is merely to bring the party in, and then to exercise jurisdiction, and 
decide on the complaint or not, as that may be sufficient. 

Here, in the warrant itself, the respondent is refi^red to what '^ is 
more fully set forth in'' the complaint, as the cause for which he is to 
be arrested and tried. And in die return of the marshal, a copy of 
the complaint is included, and is conceded to contain e^ery aUegation 
necessary to giye jurisdiction to the commissioner, and justify the 
arrest. 

The question on this first objection, likewise, is not one betwe^ the 
complainant, Butman, and Sims, or either of tiiem, and the ocmnnia- 
sioner ; but whether the marshal, an executive officer, is not justified 
in making an arrest, as reauired in the precept on diis warrant It 
seems to me, clearly, that he was. 

There is no pretence of want of suffiw^ient cause for such an arrest. 
The offence stated to have been actually committed is conceded to 
have occurred ; and a Mr. List, said to be one of the prisoner's counsel, 
is represented, in the argument for him, to have made a complaint 
that it was a still higher crime, namely, an assault with intent to kill, 
and for which he is stated to have obtained another warrant from the 
State authorities. But that it was committed rather against the 
United States' authorities and the Union, and should be investigated 
by her commissioner, and the offender arrested by her marshal, is 
manifest from the &ct that it was committed on an officer, or an 
assistant to one, acting under her laws, while executing one of her 
precepts, and in order to carry into effect a provision of her constitu- 
tion and aot3 of Congress. 
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That constitation and these laws most be maintained against all 
nolence, or the United States must cease to exist as a government 
[Applause, but promptly checked by the officers.] They must be 
maintained, too, rather by precepts like this, issued by the public officers 
of the United States, and by the request of their prosecuting officer, 
than by a complaint and irarrant, made before a State magistrate, by 
one of the prisoner's own counsel, against his own chent, — a new kiiwi 
<i professional service, and whether on public or private motives caft 
better be inquired hereafter, when that conduct may be brought in 
question for other purposes. 

This assault on a United States officer, to obstruct him in serving 
tiie process of the United States, and issued as to a subject within 
ike cognizance of the United States, was made penal by a United 
States law, passed the very first year after the United States govem- 
aient went into operation; and Juage Washington, in the Circuit Court, 
had held it to be a most important provision to the execution of all 
laws of the United States, and without enforcing which, the adminis- 
tration of justice under the United States constitution was likely to 
be utterly prostrated. 

Why any one of the prisoner's counsel should interfere, and endeavor 
to turn it into an offence against the State, and punish their own client 
for it there, when the injured party and the prosecuting officers have 
not gone there, looks extraordinary, and does not seem entitled to any 
special encouragement by the authorities of the United States. 

The prisoner has a claim to sympathy for thus being harassed by 
two prosecutions for the same assault, sufid, indeed, for the offence 
Itself, more than others, if, in his ignorance, others have excited him 
to it by exhortations to murder the public officers when attempting to 
purest and return fugitives to their masters, in conformity to the public 
kws. [Much sensation in the audience.] 

The second ground for claiming a discharge of the prisoner was the 
delay in taking him before the commissioner to be examined on this 
criminal complaint, and the excepticmable facts connected with it. 

The usual course, in criminal proceedings, was to have an examina- 
tion follow speedily on arrest, and an unnecessary and injurious delay 
was censurable. 

But that could seldom render the warrant invalid, or entitle tie 
prisoner to an absolute discharge, though it might properly expose the 
officers who did it to a civil action, at times, or cause an indictment. 

In the case cited from Barnwell and Cresswell, the prisoner was 
not discharged fit)m the criminal arrest. 

Mr. Sumner said he did not mean to contend that the warrant 
thus became invalid, but that, by this and other &cts, the arrest 
would be. 

The judge replied, K the warrant still remamed m full force, how 
could the arrest be invalid 1 It was made in the proper form ; there 
hs4 been no escape since; it was for ma olfenco admitted to have been 
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committed ; and the &ct of more delay, if illegal, was to be punisbed 
collateraUj, and no case was cited showing that it alone nullified the 
arrest. 

On the contrary, the whole ground of principle, on which it could 
be held illegal, failed on the facts set out in this return. When 
adjudged illegal, it generally had been because the prisoner was thus 
deprived of his liberty for several days, if held by only that one war- 
rant. But here the return showing an earlier arrest by another pro- 
cess, and a detention under it up to the present time, he had not 
been imprisoned or detained a single hour by this alone. There was by 
it, therefore, no imprisonment or injury. Li the cases cited, however, 
he was held in confinement by the warrant alone which was oom- 
plained of, and thus was injured and imprisoned by it unnecessarily 
long. That could not be justified. Every case but one in Cowan 
was of this character ; and there one of two precepts was considered 
null, and adjudged bad, but the other continued good, and he was not 
discharged. 

Now, was the marshal, under these and the other &cts, excusable 
for this delay? The design in issuing the writ was to have befi>re 
him oflScially the reason for it, — as it might be justifiable by sickness 
of the prisoner, magistrate or marshal, or by the wish of the prose- 
cutor and assent of the accused to delay, or the pendency of other prior 
le^l proceedings. It turned out to have been the latter ; and, consid- 
ermg the menaces uttered of violence, — considering the array of fijroe 
and arms around and near us, to prevent a rescue of the prisoner, — 
it furnishes an unusual and weighty reason not to expose him abroad, 
in going from office to office, and ftom one kind of examination to 
another, to the inmiinent danger of escape, till the previous one was 
completed, and till it could be done with safety. The more especially 
was this prudent when not thereby causing the prisoner's detention, 
but a prior precept doing that. 

But it is strenuously urged that this, being a criminal warrant, 
should, at all risks, have been examined before the other, which is 
supposed to be only a civil proceeding. Without inquiring now 
whether that be merely civil in character, this is not the case of the 
marshal having both precepts at once, and then serving the civil one 
first. Such a course might not always be proper. But he had what 
is called the civil precept first, and served it first; and while serving 
it, the offence was committed by the prisoner, for which the criminsd 
warrant issued. 

It was delivered to him while the examination or trial of the others 
was going on; and the question left is, whether that inquiry was to be 
abandoned or suspended, and the prisoner taken before another com- 
missioner, and tried on this, though the district attorney did not 
desire it who has charge of it, nor, for au^ht which appears, the officer, 
Butman, or the commissioner, or even Sims himsel£ 

The cases quoted of rights of property in slave States yielding to 
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&6 pomdiment for crimes are genersdly but deciaions that the master 
must lose his private slave property when the latter is demanded for 
punishment for crimes committed against the public. 

That is &r from this case, which relates merely to the mode or 
form of trying one question first or last, after the civil trial has begun. 
What is die practice on this daily in the State court near us, and 
in all other States? Does not the civil trial, pending, go on till 
dosed, before a criminal one is called. Who ever heard of an attor- 
ney-general breaking into the midst of a dvil trial, and asking a 
criminal one to be substituted? however proper it might be, when 
no trial has commenced, to request tbbt the criminal cases have a 
preference. 

In the case of the fugitive Crafls, last November, which has been 
the topic of so much misrepresentation and mistake, the counsel for 
the agent of the master (Seth J. Th<nnas, Esq.), who now sits before us, 
and cannot but well remember the &cts, came to his chambers while 
the court was not in session; and having fidkd to find a commis- 
sioner who did not prefer to have the Circuit Court examine the case, 
h being one of the first impressions and the subject-matter a very 
excitable one, requested that the court would do it. He was informed 
that a civil cause had been several days on trial, and was likely to 
eontinuo several more, and could not be broken off without the consent 
of the parties ; but that their counsel would be asked to consent as soon 
as the court met. The parties declined to give way entirely, as they 
had many witnesses, and, on one side, belong to another State ; but 
Agreed to suspend the trial an hour, so as to have the papers examined, 
and a warrant issued, if s^pearing to be proper. They were accord- 
indy examined, and the warrant issued, pending the other case, but 
jmJv on the express consent of the parties before the change* 

Nor would it have been proper here, uiy BK>re than there, without 
dome special urgency, and the consent of the parties in the other case. 
The same rule we have seen implied in criminal as in civil cases, after 
trials have once been begun. 

Both of these leading objections to the warrant aad conduct of the 
marshal fidled, therefore, to make out a case which would justify Simcf 
discharge firom the criminal warrant. 

But two other motions had been made, this afternoon, which 
required a few minutes' consideration. One was, that the judge, sitting 
as he was now in chambers, should hear the case to which the warrant 
referred when the original complaint was not before him ; and when a 
commissioner could, and doubtless would, discharge that duty, if 
requested by the complainant or district attorney ; and when neither 
of the latter desired it now ; and when the prisoner was brought before 
him now for another and specific object. 

The other motion was to admit him to bail. But that duty belongs 
to the magistrate before whom he is taken for examination ; and no 
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other has a right to mterfere, unless refused by him, or bail is required 
in an unreasonable amount 

Both of these motions are therefore overruled. 

He said he could not conclude without expressing the strcmg reluc- 
tance entertained by him to the transaction of such business as this 
at chambers; and though he consented at last to do it so on the urgent 
request of the prisoner's counsel, yet he afterwards postponed the 
hearing to this court-room, in order that justice might be administered 
in pubuc, and in a place to which all could have ndl access, so far as 
accommodations existed. 

But at chambers he had no officers for protection or convenience, 
and hence had ordered none here for that purpose ; but those present 
were a guard over the prisons, or kind volunteers. 

He mentioned this to show how inappropriate, compared with a 
hearing in court, was the course now pursu^, to gratify the ui^gent 
desires of the counsel yesterday, rather than being a matter of his own 
choice. And though, in one sense, he stood defenceless in a vast 
crowd, imder the highest excitement, and felt obliged to decide against 
the feelings and hopes of many of them, yet he (m it without fear as 
to the result; and was ready to abide the result, while in the path of 
duty, and conscious that he was administering justice honestly and 
straightforward, and in the true spirit of the constitution, and in the 
midst of a community who have been educated to shun violence, and 
obey and respect the laws. (Bursts of applause, which were inmie- 
diately checked by the court.) 

Perhaps it may be proper to add, that though the prisoner cannot, 
in the present condition of things, be discharged from this criminal 
warrant, yet it seems proper, without any imputation on tlie public 
officers for their conduct thus &r in relation to it, that an examination 
be had as soon as the public safety and convenience will permit; tiiough 
it seems competent for the district attorney and ihe complainant, 
before an examination, to abandon the prosecution, if they consider it 
advisable. 

Let the prisoner be remanded to the custody of the marshal, as 
before this writ of habeas corpus issued. 
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CHARGE ON THE SLAVERY QUESTION.=»^ 



Gentlemen of the Grand Jurt: 

Ik the regular administration of the laws, exigencies sometimes 
arise, when it becomes the duty of the Court to invite your attention 
particularly to a class or classes of those laws. K any of them have 
had the misfortune to be forcibly assailed, though by a small portion 
of the community, — if the public officers, while enforcing them, have 
been resisted with violence, and this at noon-day, and in the very 
temple of justice, — it is a breach of the public peace highly flagrant 
in character, the prostration of everything decorous and orderly, and 
it furnishes urgent reasons to examine the subject with a care propor- 
tionate to the aggravation of the outrage. 
^ It is a part of our constitutional obligations to secure an undisturbed 
administration of the laws, and shield Vie community at large firom a 
repetition of riotous disorders, by prompt and exemplary punishment 
of offenders ; and it is due to the peaceable portion of the people to 
separate firom them the guilty, so as not to let all remain under one 
indiscriminate ban of condemnation.*A 

The circumstances adverted to itfe supposed to have recently taken 
place in this circuit; and bemg of very evil tendency, and exposed to 
occnr again, and in each district of it, if not dujy noticed, I shall 
invite the attention of the Grand Jury in each to the subject ; at the 
same time congratulating those who may reside where nothing of this 
kind has happened on their good fortune thus &r, and the law-abiding 
principles winch their population have evinced. That tiie active par- 
ticipators in the violence referred to, and those who countenance them, 
are very few, in so moral and intell^ent a community, ought certainly 
to be believed, unless the latter fiul to make a warning example of the 
guilty. In making such an example, it is true, we can and should be 
both charitable and just ; but, at the same time, without being negligent 
as to the rights of tiie government of the whole Union, devolved on 
our protection in some respects within this r^on of our common 
country. 

So far, therefore, as the subject of this excitement is connected with 
restraints on human liberty, it is certainly calculated to cause sym- 
pathy, and in some respects to excuse error of opinion. But, while 
tolerant, as we must be, to all differences of mere opioion, and to firee 

* DeliYered to the Qrand J1117 for the U. a CHrcait Court, at Newport, Jolv 14, 
1861. 
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discussion, yet, if they end in bad conduct, all must reprobate, and 
courts of law must punish, that conduct, or become themselves impli- 
cated. Indeed, opinions, in a country like this, will be unchamed — 
should rove free as air. Freedom of speech, too, while disconnected with 
s the disturbance of public bodies and the public tranquillity, or with 
personal slander, or blasphemy, or exhortations to violence, may be 
wild as the waves. Much of the steam in society hero is let off by that 
vent, as a safety-valve, harmlessly, or without dangerous explosions ; 
but proceed to deeds, to force, to invocations to the actual conmiission 
of crimes, to the public desecration of the laws and the destructicHi of 
order, and the whole aspect of the case is dianged, and punishment 
must be inflicted, or ruinous anarchy is inevitable^ 

These last have always constituted a penal offence by the laws of the 
land ; and not by the fugitive slave laws merely, though the enforce- 
ment of these seems to have been the immedia^ oocasion for most of 
the recent excitement and outbreaks. 

But, as a matter of fact, whether these laws be defective in form 
or censurable in operation, — be liked or disliked by many at the 
North, — is not the great inquiry for you or this C!ourt, on the present 
occasion. That would be very matenal for us, if legislated, and con- 
vened to discuss a change of those laws. On the contrary, met to 
enforce them in a judicial capacity, our duty is to ascertain whether, 
in point of jGsu^t, the execution of them by the duly appointed officer^ 
has not been resisted by force, and this still advised to be repeated^ 
and therefore should not, by our oaths, our duties, and the safety oi 
society, be condignly punished. 
jr Nor is the question a matter of doubt whether slavery is not gen- 
^erally wrong, since on that point, in New England, tliere is probably 
only one opinion. But it is. whether, where this institution is solemnlj 
recognized to exist in s(Hne States by the constitution and acts of Con- 
gress> and must continue to be recognized, by the restoration of the 
fugitive, till those States choose to abolish it, or till the constitution 
and acts of Congress on this pcdnt are altered, any individual is justi- 
fied, and is to l^ left unpunished, for attacking vidently the public 
functionaries, in order to prevent the due p^ormance, on this matter, 
of their oflScial obligations f7 

I would fain believe that man^ have erred on this &om a want of 
due examination and discrimination, rather than mischievous designs. 
And I do not, therefore, deem it amiss, on this occasion, amons other 
remarks, to attempt to soften any imdue prejudices which might lead 
to further breaches of these laws, or render grand juries reluctant to 
punish attacks on them, when committed with Inrute Syree. 

Looking at the history of slavery in this country dispassionately, 
there will be found less excuse for error, even g( opifflon, as to the 
necessity of some provision on this delicate tc^ie, if the North is to 
continue at idl united with the Soud^; v^ loolunff at this, and our 
imperative oUigationft at every kun^l to sustain w laws tiU duly 
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repealed, there is still less excuse for error of conduct, for menacing 
denunciations, and, indeed, such violence as to overthrow order, and, 
by polluting the very sanctuary of justice "with anarchy and crime, 
strike at the root of all organized society. 

It is well known to most of you that, before our Eevolution, the 
parent country had allowed African slaves to be introduced into all the 
colonies for purposes of labor, and had vindicated the moral right to 
do it — as has since been done by the celebrated proclamation of the 
King of Spain in 1817 — on the ground that most of them were 
already slaves, by capture in war and other calamities ; and that, by 
such a purchase, they were not deprived of liberty, but their existing 
bondage rendered less severe and less oppressive, and their condition 
more civilized, humane and enlightened, by Christian principles. But, 
without upholding the sufficiency of this excuse, it is certain that, when 
that great crisis arrived, our fathers found the institution &stened upon 
them, and in several instances against their strenuous remonstrances ; 
and they proceeded, therefore, to do with it what seemed the best in ^ 
their power, under existing embarrassments. The Union was to be J 
formed. The Union was, tf possible, to be made perpetual. Nobody 
then doubted as to this, or the mutual forbearance and concessions on 
this delicate subject indispensable to insure cordial cooperation. 

Slavery existed then among most of the thirteen Provinces, 
although the extent of it was much less at the North than the South. 
Yet, regardless of such diflFerences, all united, heart, head and hand, 
in opposing the common enemy ; and, after the close of the Revolution, 
all again united in the same way to guarantee their common rights, by 
a common constitution, and a mututd compromise of opinions as to the 
continuance of this institution bv each, till each in its own independent 
and sovereign capacity might deem it safe to abolish it. The foreign 
slave-trade could be proviaed for without peril or encroachment, its 
abolition being within the control of the General Grovemment as an 
afl&dr of foreign commerce. It was, therefore, regulated and virtually 
abolished, prospectively, in the constitution itself But the institution 
of slavery in each State could be regulated only by itself, without 
making each a slave to the rest ; and could not at once and over the 
whole Union be voluntarily abandoned, without imminent danger to 
life, liberty and property, of the white population, by letting loose all 
the terrific furies of fimaticism, combineii with extreme ignorance and 
bad passions. 

It happened in this way that the northern States earliest com- 
menced the extinguishment of slavery, the number in bondage there 
being fewer, and me measure therefore easier, and less exposed to dis- 
order. / 

And the progress of emancipation, under the inevitable operation of 
free principles, steadily and quietly advanced south ; and, by means 
of colonization, still more rapidly and safely for all concerned, was on 
its beneficent march, and was returning to benighted Africa arts and 
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GhristiaDity, instead of bratal ignorance, barbarism and rM^try^ 
when arrested almost entirely by officious external interference, teno* 
ing, throogh servile insnrrection thus excited, to oorer ^th carsi^ 
and conflagration all the fair fields of the South. 

The increased severities, necessary to prevent this and the more 
seductive appliances interposed to cause escapes, coupled with an unex- 
pected judicial decision against the action of State magistrates on tius 
subject, so augmehted the fugitives firom labor as to require closet" 
attention to the guarantees wUch had been provided in the constitu- 
tion itself, for the security of this kind of property, and the conse- 
quent amicable perpetuity of the Union, as connected with it. 

Among other things, the constitution had declared, — article 4th, 
section 8d, — in these wor&, that ** no person, held to service or labot 
in one State, under the laws thereof, escaping into another, shall, ift 
consequence of any law or regulation therein, be discharged from smA 
service or labor, but shall to delivered up on claim oi the party id 
whom such service or labor may be due." In the opinion of some, 
this may not, in that great exigency, have been the wisest comprolnise, 
to insure the adoption of the constitution, and perpetuate the Union. 
But our &thers thought otherwise, ana inserted this clause by a 
unanimous vote; and we, ourselves, have voluntarily taken and retained 
to this moment the constitution, with this clause in it ; and, till duly 
altered, we can neither impair nor repudiate it, even by legislation, and 
much less by force, without infidelity to our duties and our oaths. 

Even earlier tW this provision, and in the ordinance of 1787, 
which is so celebrated for abolkhing slavery within its limits, a like 
provision was introduced to restore fugitives firom labor to other pop* 
tions of the Union. 

It deserves special notice, that the prindple involved in this restora- 
tion, now so severely censured, seems then to have originated with 
Nathan Dane, the reputed author of that ordinance, — a New England 
man, and a foe to slavery. In 1789, too, by the provisiwi as to thid 
in the constitution, our fathers did not establish involuntary servitude. 
As we have just seen, it had for several generations been established 
here by others. Nor did they undertake to regulate Ae intermd 
institutions of each other, by interference, founded on their own 
abstract notions of what was equal or right ; but left to each State, iA 
its due sovereignty, — as they should and must, — the regulation of ittf 
own domestic concerns, without settling at all the grounds for cff 
against the original legality of such property in men of any color or 
condition. They merely allowed it to be returned whence it came ; 
and, as the ordinance of 1787 had done before, gave assurance te 
deliver it up for that purpose. It is to carry out this plain constitu- 
tional duty, this provision which we and our &thers acceded to, and 
have sworn to fulfil, that the two acts of Congress were since passed 
which are assailed of late by such severe censure, and which some of 
the community in this circuit most unfortunately have been mvok^ 
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90d even induced^ to resist with unwarrantable viol^ice. But bow 
Kttle ground exists (or harsh or inflammatory opinions sfi to the origin 
^ ila&se laws, and mnch less for opposition by force and riotous 
90Baults on tlaie ministers of the law while executing them, is verj 
manifest from the whole history of the past, to which we have just 
adverted. 

Without entering into the question of abstract ri^ts, but recognizing 
tiie property claimed by others elsewhere, in this cla^ of persons, as 
is done through various parts of the constituticm, and solemnly 
engaging, as we have, to aid its restoration when esoapmg, we did 
only wlmt the fraternal feelings of all lead them to do, without consti- 
tutional engagements, and oams, 09 to other property ; that is, to aid 
friends and neighbors in regaining it, if lost, should it escape into our 
boundaries. And if that property existed in the service of even a 
white minor child, or white apjMrentice, as it often does, it would be no 
less just and right to assist in its recovery, both at the South and the 
North, when appealed to by kindred blood and a kindred Union, 
the hopes of the future, and ^e oommon triumj^ and glmes of the 
past. 

These reciprocal duties must also be discharged by deeds, as well as 
words, — boldly, &ithfull^, with true loyalty to tl^ Union, and not 
with evasion or procrastmation. For, if the {Hromise is kept only to 
the ear, and the pledges of the constitution not fulfilled hon(»tibly in 
acts to others, how can we stand erect, as a mcnral, honest and manly 
people, or eiqpect that the benefits of that constitution will be con- 
tinued to ourselves in other respects, — to our numerous privileges 
under it as to our commerce ana ri^ts abroad as well as at home, 
and in war as well as in peace? 

It is due to the occasion, and an act of justioe to those who are sup- 

Ked to be under erroneous impressions on this subject, to consider, 
ide the prejudices against it, some ci the leading justifications which 
have been set up for the use of tumult and violence against the execu- 
tion of the constitution and laws concerning fugitives firom labor. 

Some who resist these provisions attempt to e^ccuse themselves 
under a very dangerous assumption in all cases (or personal assaults, 
that they are clearly xmconstitutional. I am not aware that ihej have 
been so pronounced by any judicial tribunal, the final arbiter cm 
most such questions. Nor do I propose, on this occasion, when no 
parties in interest are before me, to discuss that question. Beside 
this, a sufficient, and, I have no doubt, satis&Ctory nUe, exists already, 
for your guide upon it The Supreme Court aid the courts of sev- 
eral of the States, after full argument between parties, have held the 
act of 1793 to be c<mstitutional ; and some of the latter, since the act 
of 1850 passed, have held ^e same concerning this ; and it is a well- 
settled principle, too, that all laws are by courts and juries to be pre- 
sumed and treated as constitutional, till the contrary is shown, or is 
adjudged by the judiciary. We could not transact business a sipgle 
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day, without such a principle. You have, then, a plain rule, on this 
topic, for your inquiries and decisions, still leaving all excepdoos on 
this ground hereafter to all parties in interest for further cuscusskii 
and adjudication, where they may come before the courts for tnaL 
Another objection urged against them is, that they are Btrange ia 
character, contrary to public opinion at the North, and for reasms 
like these may be disregarded. 

But, if these allegations were true as to their strange or unpopular 
character, the inference from them, justifying forcible resistance, m 
neither legal nor defensible. 

The chief exception under this head is, that at the hearing to send 
back a fugitive, no trial by jury is had. But the acts forbid no sad 
trial, nor is the trial for the escape, or for any rights connected with 
it, required by the law to be without a jury, — but may be vrith <hi^ 
wherever and whenever in like cases it is provided by the consfitutioii 
or the common law. It is left, by the practice under these acts, to he 
at the place where the escape or offence was committed, as is the usual 
practice in all cases ; and the summary hearing to send back tiiere a 
person escaped has been without a jury at that hearing, since the first 
records of the common law, and probably in every civilized govern- 
ment of the known world. The acts of Congress, too, if wrong in mj 
respect, are open to any proper modification on this or other points ; 
but there is nothing strange or unusual in them as they now stand. 
And on the States afiowing them — however unpopular in some places, 
and however open to ftiture amendment — to be executed succ^sfully 
while the laws remain in force, depends, in my opinion, the continuance 
of that constitution, and the sacred Union it has created. Public 
opinion, in a majority, in some large regions may have become poisoned, 
so as to continue to use violence, and justify it, in resisting the con- 
stitution and laws on this subject. If so, — which is not to be believed 
till demonstrated by results, — it will be diflScult, if not impossible, to 
succeed in punishing the offence throughout ; and then the Union wiQ 
probably ere long fell asunder, and all the horrors of its dissolution 
must burst on our astonished gaze. 

But][if the case be yet only that of a small minority, possessing such 
views, — if most of those who think badly of the law think as badly of 
violent resistance, — if a majority intend to offer no forcible opposition 
(it being so rash and hostile to the whole genius of our institutions, and 
to the reign of anjr laws and constitutions on any subject), nor to 
prmit such opposition by others to go unpumshed, — there is hope 
left. The republic will be saved. There still may be embarrassments 
by unfortunate acts of State legislation, but it is hoped not fatal errors. 

It is due to the present non-slaveholding States to say, that no cen- 
sure can be cast on them for desiring the limitation and extinguishment 
of slavery. But, when carrying these natural wishes into eflfect by 
legislation so fe.r as regards their own States, the diflSculty has been 
for them to act only wi^in their own rightftil powers, and not in con- 
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flict with the spirit of theiiuduties to ^e other States, the General 
Govemment, and the UniooJ For, if legislating so as to prohibit any 
State officer in his private capacity, or in a military station (owing 
duties, as is often if not always the case, to the (jenem (jovemment as 
well as the State), firom assisting to execute process- for the restora- 
tion of fugitives, it would transcend all lawful measures in principle. 
The charitable construction of the existing statutes seems to me, 
however, to be, that they intend to punish State officers onlv when 
acting as such officers, and not as citizens ; else they would most 
unhappily come in direct collision with other and permanent acts of 
Congress, and citizens relying on them, and refusing aid, would find 
themselves in a most perilous position. Mistakes on this subject some- 
times arise from not distinguishing that a State officer, who holds his 
commission from the State, and is accountable to it, may not be obliged 
to perform official duties for the (jeneral Government, firom which he 
holds no commission ; whereas a citizen and officer, as a citizen, owes 
allegiance and duties to both governments, and neither can exonerate 
him firom what is due to the other; but when each commands, the 
requisitions of the (jeneral Government are highest, or paramount 
Indeed, in olden times, the straight-forward good fidth of our fiithers, 
it is believed, in every State in New England, imposed an oath on 
every officer, which is still taken, — however fulfilled by some, — to sup- 
port the constitution and the Union. I cannot believe, therefore, that 
the legislative officers of any State have anywhere been so forgetful of 
firaternal feeling in our firatemal Union, as not only, by legislation, to 
refuse its prisons for constitutional purposes, and to punish its judicial 
officers for aiding the General Government, or to punish the owners of 
fugitiyes for arresting and regaining their services, but to punish, and 
understandingly mean to punish, me citizen or militia-man, as such, 
for obeying the commands of the marshal to assist in the service of 
judicial precepts. This can hardly be credited as to any State com- 
posing a part of this very government and its Union, and, by its Rep- 
resentatives and Senators in Congress, aiding to pass these very laws 
fi)r marshals, and to appoint and regulate this very marshal in all his 
official duties, and under the constitution also aiding to discipline, arm 
and govern, this very militia, and their use to help execute laws when 
resisted. And how unnecessary or inconsistent would be the provision 
in the constitution itself to restore fugitives, and in the acts of Con- 
gress to hold marshals liable for escapes and rescues, provided they 
had not the right to command from aU citizens necessary assistance ! 
And who compose their posse comitatus, — who can mey resort to 
for aid, — but the people of oach District or State ? — a people who 
belong to the government of the Union as well as to a State, and who 
are often operated upon directly and individually by that government. 
And if each State can in this way legally exonerate its people firom 
obedience to the summons of tne marshal, what becomes of the 
supremacy of the laws of the Union? and how exposed, on this princi- 
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pie, is every sacred and invaluable right enjoyed by yon and others, 
under the wing of our Union ! Congress provided, tiie very firet year 
of its existence, that every marshal '^ shcM have power to command 
all necessary assistance in the exectUion of his duty.^^ (1 Stat at 
L. 87 ; 27 section of act of Sept. 24th, 1789.) And if the statute 
of a State provide that whoever gives this assistance in a slave case 
shall be punished, a State might just as properly attempt to exonerate 
its citizens from all obedience to the General Government, — even 
from serving as militia, on the orders of the president to repel a mur- 
derous invasion of your coast, or to help execute the laws against 
pirates who plunder your cargoes, or murderers of your sons on tiie 
ocean, or the wretched felons who wilfully cast away your vessels, or 
mutiny against your officers, in the lonely wastes of the Atlantic or 

^ Pacific. 

\r The only other justification for violent resistance to these laws and 
the constitution, which has come under my notice, is, that conscienoCi 
or a ^^ higher law" than these, disapprove of them. 

But, if they do, they will, if enlightened, alike disapprove of sedi- 
tion, riots, and violence against the law^ made by a majority, till 
repc^ed by a majority, or till quietly pronounced unconstitutional by 
the judiciary. It is this compact which must not be violated, or ^ 
contracts may be treated with perfidy. It is no justification, that we 
dislike the compact or laws ; else ail compacts or laws, diidiked, as 
many are, on one point or another, might be violated with impunity. 
In such cases in our political system, it is obvious that obedience is a 
duty, till a majority agree to changes ; and an enlightened conscience 
teaches that, wnen obedience can be rendered no longer by a minority, 
they should withdraw from such a conqjact and government, rather 
than oppose it with tumult and violence.^ A distinguished statesman 
(Bolingbroke) has said that " our obligation to submit to the civil law 
is a principal paragraph in the natural law." Christianity and the 
Bible, too, instruct all consciences to obey the existing laws till 
repealed, unless resorting to a revolution, which is exposed to prosecu- 
tions for treason, and never justifiable, except under oppressions intol- 
erable, and not otherwise remediable, — almost impossible in a govern- 
ment like ours, which these opponents have adopted, if not helped to 
make, in which they are fully represented, and which a majority can 
peacefully change at the ballot>-boxes. How very difierent is such a 
case from that between Great Britain and her colonies when our 
Revolution took place ; and how is the ground for any resort to vio- 
lence wholly overturned, and nothing left to justify rash and bloody 
insurrection ! 

r^ Look to another consequence of this doctrine of a higher and uncon 
trolled law to each citizen, in a government of regulated control an« 
fixed laws. Each will then have his own law for everything fo. 
himself, — which is the state of nature, with no government but that of 
the strongest, with a despotism by mere force, with constant war and 
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the miseraUe anarchy, vhere, as a sagacious divine once said on another 
occasion, assassination will become the law with one, robberj the law 
with anodier, lost with another, tyranny and unbridled power with 
others. 

BecoUect, too, amidst all other considerations, that if these \io- 
lent courses are insisted on, even to a dissolution of the Union, the 
abettors of it do not thereby abolish slavery, but leave the South free 
and independent to perpetuate the institution forever, and gain to the 
North thereby merelv the loss of their trade, and perhaj;^ border wars 
more atrocious and bloody than the worst of antiquity. 3 

A statement of these things is repeated, in order to place the sub- 
ject-matter of the recent outrages, and some of the apologies for them, 
in their true light. And I beg leave to assure you, it is done more 
in sorrow than anger, and gives quite as much pain to the bench as it 
can to those who may feel that they have been exposed to reproach 
merely by the occurrence among them of these forcible outbreaks, in a 
manner so alien to New England habits and education, and so unlike 
its usual patriotism and religious respect for law and order, as, by ^e 
blessing of Providence, to show on its very &ce a different parentage. 

But, to wipe off entirely any stigma from the mass of the community 
on this account, it behooves all the innocent, like good men and true, 
to stand forth in the light of heaven, and, under their duties and oaths 
to their Maker and their country, to assist in punishing offenders ; and 
thus, it is hoped, preventing a repetition of misconduct so flagrant as 
in principle to pervert the whole administration of the laws, and over- 
turn the very foundations of social order. 

Tour attention is next invited to some, other offences, connected with 
those already described, in relation to this imfortunate subject, but 
which depend on general principles, or on statutes passed long ago, 
touching other duties to the (General Gfovemment and its officers; and 
yet have been trampled on indiscriminately and wantonly, in order to 
defeat the fugitive slave law, and without any pretence whatever that 
they are unconstitutional. 

These belong to two leading divisions. One is, aiding, abetting, or 
counselling any act in opposition to the smrest or helping the escape of 
any prisoner, whether fiigitive from labor or not. Another is, an 
assault or murder committed on a public officer who has a fugitive 
from labor or any other pri^ner in charge ; or committed in aiding an 
escape, or in resisting an astarest by violence. 

It is high time tite community were undeceived on this subject. 
The law looks through all devices, ai^J Ml cobweb disguises, in order 
to reach real guilt ; and though one screens himself by abseaice, or 
dares not openly participate in the violence he recommends to others, 
yet he is oftea more culpable than the ajjparent actor in evil, and must 
be rigidly heJd answerable for his misbehavior. He is usually well 
informed, knA more responsible iu property than his instruments or 
victims, the ignorant and fanatical. He is often one that, by good 
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advice, would possess great power to inflaenoe the masses to sustain 
law and order ; and wno, by his more elevated condition in sodetj, is 
looked up to as a model or oracle, and could thus strengthen the bul- 
warks of property and good government Let such men, thai, be 
made to respond to the fml extent of their moral and le^ delinqueor 
cies in these matters ; while others, less intelligent, and clearly excited 
to wrong and misled bv them, receive more sympathy, ouch ill- 
starred advisers load the gun which they themselves have not the 
courage to discharge, but persuade others, less intelligent and respons- 
ible, to fire at the pubhc officers; and these others thus become 
exposed to be shot down by the officers in return, while the advisers 
keep out of the way, and seek, by physical inaction, to shelter tiiem- 
selves from injury. 

Yet every drop of blood thus shed will cry firom the ground to 
Heaven for vengeance on those who advised and urged the wretched 
fugitives into forcible resistance to the laws. It will be noticed that I 
speak not now against free discussion of abstract questions, or of men, 
or measures, or of opinions, retained in the author's desk; nor even of 
opinions publicly expressed, that violent resistance is lawfiil, bat 
expressed without advice and solicitation to carry them into e£fect ; — 
I am not treating of these. 

But suppose that some reformer, over-zesJous and inconsiderate, 
exhorts sucn resistance, and that the butchery of the ministers of the 
law be actually attempted : it may be advised from the side-walk to 
a crowd, or in the thronged forum, or even from the profened pulpit, 
or behind the press, scattering firebrands and death to the four winds 
of heaven, and the ignorant or dependent rush forward to do tiie 
bloody deed, and on the steps of the very altar of justice. Can we act 
like rational beings, or uphold law and order a single hour, when thus 
in tribulation, xmless the former are punished, as well as the latter? 

Again, as another illustration, that none can &il to comprehend, 
suppose that your enemy advise and exhort a weak-minded dependant 
to apply the midnight torch to your dwelling-house; that "wife, 
children, and sacred nome,'' perish before your eyes, being unable to 
save anything from the flames except your own life; — is not the 
exhorter to this punishable for the horrid arson? 

I give it to vou, then, in charge, gentlemen, as an illustration of 
this topic, that, oy the common law, " if A advises B to kill another, 
and B does it in the absence of A, (now) B is principal, and A k 
accessory, in the murder." (4 Bl. 6.) If A, after so advising, is 
present at the murder, he is even a principal 

This is a part of the great jurisprudence which our fi&thers acted on, 
and claimed as their birthright. 

Descending into details, the counsel for the government will, of 
course, advise you, when cases arise, if the offences are so committed, 
as to manner and place, as not to be open to prosecution before tiiis 
particular court, whose jurisdiction is m some respects limited. So 
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where an offender cannot be prosecuted as an accessory here, but only 
as principal, though he may be an accessory at common law, or in a 
State court. 

The other class of offences, by principals rather than accessories, 
and which are most likely to happen in connection with the fugitive 
slave law, deserves a Uttle further notice. 

Murder is the prominent one ; but, under our system of mixed gov- 
ernment, it is generally to be prosecuted in the State court, though we 
have undoubted cognizance of it when committed in any building or 
place exclusively within the jurisdiction of the United States, as well 
as on the high seas. 

The other offence most likely to occur and be punishable here in the 
principals is, obstruction or resistance to the service of pi^ocess, though 
it may be without killing or murder. This, as early as 1790 (Stat 
April 30th), was made punishable by fine not exceeding $300, and 
imprisonment not beyond twelve months ; and is highlv penal, inde- 
pendent of any provision in the fugitive ^ve law punishing a rescue. 

No mattetr if me resistance be to a process from a judge, rather than 
a court of the United States. Washington, Justice, says (3 Wash. 
C. C. 137), *' If such a resistance is not an offence, for which a per- 
son can be prosecuted, it is better that all the criminal law be struck 
out of the statute-book, as it is there only to show the debiUty of the 
government. No man can be brought for trial before the court with- 
out process ; and if he can resist it with impunity, he cannot be brought 
at all ; and he may resist every law of the United States with safety." 

No matter, also, what precept, mesne or final, — no matter what the 
ground of it, civil or criminal, — no resistance to the ministers of the law, 
no derogation from its quiet majesty and rule, even by threats of vio- 
lence, much more by blows, are to be tolerated. (1 Stat, at L. 117 ; 
U. States V. Lovery, 2 Wash. C. C. 169 ; U. States v. Lukins, 
3 Wash. 0. G. 335.) Men must take heed to their duties, as well as 
rights. They must, too, weigh well their dangers. Remember that 
the officers of the law are empowered to resist the attacks of rioters on 
them, to produce an escape when in the execution of any legal process, 
even unto death. Everv rioter thus places himself out of the protec- 
tion of the government he is resisting. He becomes an outlaw, and 
may be shot down with impunity by those he is wickedly assailing. 
(4 Bl. C. 179, 180; 1 Hale, P. C. 494; 1 Hawk, P. C. 71.) 

Little could many of those recently opposing the officers of justice 
know their own danger, and that their lives had been spared only by 
the clemency or increduhty of those they attacked ; and Uttle did they 
dream that, if their own attempts at resistance were accompanied by 
the death of those they opposed, they would probably have to expiate 
the offence against society and the laws, like wretched felons, on the 
gallows! 

Let all remember, beside this, that, nearly twenty years ago, it was 
made highly penal by Congress, on general principles, and with no 
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special reference to this subject, for any person, " by threats or &?or," 
to '^ endeavor to influence, intimidate or impede," any oflSoer of the 
United States, in any court thereof, " in the discharge of duty," or to 
attempt, in like way, to impede '^ the due administration of justice 
therein." 

Though this act looks probably to doings in court as its chief object, 
yet it may be quite broad enougn to cover a case which takes place in 
a court-room, during an adjournment, with the express design to defeat 
the due administration of justice, by a rescue of a prisoner, pending hk 
trial. (4 Stat, at Large, 488, act of March 2d, 1831.^ 

I shall now, ^ntlemen, part with this unpleasant subject, which, it 
is hoped, you will believe nothing could have tempted me to discuss, 
except an imperative sense of official duty. If I have aided you, as I 
should, in a fair execution of the laws connected with it, — if I have 
softened any prejudices against those laws, so as to prevent violence, 
and misrule, and utter disunion, — if I have enabled you to do any 
more good in your intercourse with society, by placing these laws in 
their true light, and discouraging the indulgence of such hostility to 
them as to make good citizens halt or falter in their duty to assist to 
execute them while unrepealed, and discouraging also philanthropy, 
however amiable under proper circumstances, if it is to be exercised 
here at the peril of the public peace, and the expense of others, and 
the risk of bloodshed and anarchy, — I have accomplished all my inten- 
tions, or even hopes. In truth, gentlemen, we all must feel, in our 
cool moments, without the aid of precedents or labored reasoning, that 
all constitutional laws passed by the (General Government must be 
enforced, or it ceases to govern, — it is virtually overturned; and the 
Union connected with it becomes, in principle, dissolved. In such a 
case, likewise, there is substituted for the sanctity of law and order, 
when a mob triumphs and goes unpunished, the government of a mob ; 
the sword of justice is wrested firom her grasp, and wielded by a mob; 
the spirit of misrule and rebellion is substituted ; the tumultuous vio- 
lence and anarchy of human passions, freed from legal restraint, and 
stimulated by plunder or revenge, are substituted ; and, though we 
all may deprecate the necessity of calling on the militia or army to 
protect the laws, and vindicate their reign, yet they are far safer than 
the sway of an infuriated mob, and must be invoked to assist in execut- 
ing the laws, if needed, rather than let the sun of the republic go down 
in the clouds and blood of rebel insubordination. 

In conclusion, gentlemen, feeling, as I am aware you do, that this 
government was made or adopted by yourselves, and not forced on 
you by tyranny, — that it must be sustained by yourselves, through a 
faithful administration of the laws, till a majority choose to alter them, 
or else the bayonet will be the only other resort against inevitable 
anarchy, — I improve this occasion to exhort you to continue firm and 
united in standing by peace, order, the constitution, the laws, and our 
holy Union. 
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And, disagreeable as it may be to you or me, if any of our fellow- 
citizens have, under sudden and misguided impulses, offended against 
the public safety of everything dear to us, by ruinous attempts — I 
might almost say treasonable attempts — to overturn parts of the con- 
stitution itself, as well as some of the laws, and violently obstruct their 
administration, — painful, if we must visit on them exemplary punish- 
ment, — yet it is, in my view, not only indispensable, to secure the 
sovereign reim of the laws, but to prevent all the beauties and glories 
of our belovea Union from being scattered in fragments over a ruined 
country, by the parricidal hands of some of its own children. 
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NEW HAMPSHIKE v. DANIEL H. COREY, ON AN INDICT- 
MENT FOR THE MURDER OF MRS. MATILDA NASH.* 



Ere this the jurjr are undoubtedly aware that they hold in their 
hands the life of a ifellow-being. 

Whether that life should be destroyed, or should be left unharmed, 
is the question to be decided. A question interesting to the public, — 
deeply interesting to the affectionate wife and tender children of the 
prisoner, — and, to that unfortunate being himself, the most moment- 
ous question this side of the eternal world. 

The decision of it would probably soon restore him to all the 
endearments of life, and extend the brief probation allotted him for 
repentance and hope ; or it will send him at once — sane or insane, 
guilty or innocent — to meet the solemnities of eternity. 

He did not stand there to deny they possessed this alarming power 
over a fellow-creature, — erring mortsus as we all were ; though the 
right to take life in this way had been denied by theologians, jurists, 
and, indeed, by the established codes of some whole communities. It 
may be wiser, it is surely safer, to imprison for life. But our laws 
have not yet abolished capital punismnent in all cases ; and, conse- 
quently, an allusion had been made to this consideration only to warn 
them that, in a question about taking life from the prisoner, — the very 
charge against him as to another, — they are in the exercise of 
a power where any mistake against the accused, whether accidental or 
designed, can never be corrected after he has passed that "bourn 
whence no traveller returns," — a power beyond any other in magni- 
tude they may ever exercise, from theur cradles to their cofiins. 

* Argument at the term of the Superior Court of Judicature, holden at Eeene, 
County of Cheshire, on the 1st Tuesday of October, 1880. Reported by Hon. Joel 
Parker. Verdict, acquittal on the ground of insani^. 
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Hence, by the principles both of law and common sense, a jory 
cannot convict of a capital offence unless the goilt is clear; unless a 
wicked heart is manifested, and the offender has the possession of hk 
mental Acuities so as to be aproper subject of punishment, for either 
reformation or example. Hence, all doubts are to operate in his 
behalf, — all presumptions are in lus favor. And, if a conviction takes 
place in violation of these principles, the jury themselves become 
accessory to a judicial murder ; they pro&ne their own oaths, in the 
presence of God, to decide only according to law and the evidence, 
and the whole trial becomes a mockery and a curse. Admit that an 
adherence to these principles may sometunes lead to the escape of the 
guilty. But remember they are the only principles which can shield 
me innocent. The lives of you — of all of us — oepend on their pres- 
ervation; and it is better that many should escape capital punishment 
here, if g^ty, than that the safeguards of socie^ should all be pros- 
trated. The humblest, as well as the highest, is intrenched annind 
by these principles; and if any are improperly rescued by their 
operation, they still, not only can be punished hereafter, — but here, 
even here, they carry about them the worm of conscience that never 
dies, and commence on earth the sufferings of that hell which the 
guilty must always endure. 

Look at the deplorable condition of the prisoner in another respect, 
if you do not most solemnly and rigidly adhere to these principles in 
his favor. 

He is poor, ignorant, and almost friendless, and in such circum- 
stances appears before you alone, in a contest with two hundred and 
fifty thousand people, the whole population of the State ; add to this 
the wealth of the State, its intelligent and active officers, and the 
alarming fact that you yourselves, as well as the bench, are all, in 
theory, arrayed against him in aid of the prosecution, or among the 
prosecutors. This is not mentioned in tne tone of complaint, but 
only of caution. Recollect, also, the prejudices and prepossessions to 
be guarded against fi^m other sources. All the sympathies and 
better feelings of our nature have been roused against this wretched 
being. An aged female was destroyed at noon-day, without provoca- 
tion. Her afflicted relatives, her own blood, cried for vengeance. 
Rumor was busy with her thousand tongues, and her ten thousand 
falsehoods, attempting to mingle even masonry and antimasoniy in the 
boiling cauldron ; and, amidst all this excitement, it may be added, 
more m sorrow than in anger, that the press itself has been afiected, 
and the very types stained with galL 

Is it a matter of surprise, that, under all these circumstances, this 
miserable man has already been tried and hung at half the firesides in 
the county ? 

Do we complain of this ? — Far, very fiur otherwise ! wihe evidence 
before them, he has been rightfullv hung. On the evidence before the 
community, they have been rightfully agitated. 
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On the evidence rumored, yon, and all of ua, would have been 
marble-hearted and base, not to have wished his apprehension and 
trial. It is praise, and not censure, to the community and its officers, 
that he is before you. He has been rightfully arrested ; rightfully 
immured within the damp walls of a prison, for many months ; right- 
fully arraigned here, and, it is hoped, on the law and the new evidence 
now before you, and before the public, will be rightfully tried, and 
rightfully acquitted. 

It is consoling, and creditable to humanity, that truth should thus 
overtake error, however late ; that if error should start, as she often 
does, with the speed of the pestilence, truth should, ere long, fol- 
low, like health, with healing in his wing^. 

This public trial has wisely been provMed for by our laws, with a 
view to correct any delusions, to remove prejudices, and evince to all, 
as has been evinced to this large audience, the real circumstances of 
that lamented occurrence which has placed this unfortunate man at 
the criminal bar of his country. On a little reflection, you will find 
that, wretched as he is, even he, as well as the deceased, is entitled to 
gome little consideration. 

He is, at least, a human being, like the rest of us. He has civil 
rights, like others ; he should be fortified and saved from injustice, by 
the law, as well as others ; he has, likewise, some relatives to suffer, 
— children to love and protect ; and, poor and friendless as he is, in 
some respects, is blessed with one fellow-being — a wife — who has 
hung over his destiny like a ministering angel, and endured and per- 
formed more to save him than what has immortalized many a heroine 
of romance. She — they — lament as sincerely as you do tne unhappy 
occurrence which ended in the death of Mrs. rTash. 

They ask of you no other treatment of him, under all the circum- 
stances, than you yourselves would expect, in a like case. They only 
implore you to guard against any hasty or delusive impressions, that 
might, regardless of striqt law and evidence, hurry a being, of the 
same immortal hopes, and fears, and perils, with yourselves, suddenly 
and unpreparedly, perhaps, to the bar of his (Jod. 

They hold up before you, in the records of criminal jurisprudence, 
numerous cases where mistakes have occurred, under such excite- 
ments, and where juries have thus, themselves, unlawfully imbrued 
their own hands in blood, and embittered their future lives with the 
deepest remorse and horror. 

This is not the language of mere counsel. History and legal 
reports are full of cases of the most &tal, deplorable, and irremedi- 
able mistakes. 

One of the ablest writers <m medical jurisprudence expresses his 

strong convictions that even many insane prisoners — the very case, 

as we contend, of our wretched client — have, firom the subtlety of 

such complaints, and the precipitancy or prejudice of juries, — that 

VOL. II. 32 
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many such have been sent, untimely, wrongfully, barbarondy, into the 
eternal world. 

<* There is no species of madness ** says Maro, « irhicli so much desenres the atteib- 
tion of the physicians, and the jurists, as mania without delirium. It has broo^ 
to the scaffold many deplorable victims, who merited compassion, rather than pun- 
ishment." (1 Beck's Med. Jur. 871.) 

We know that in this civilized age, and in this humane community, 
such. will be your deliberate impressions, such your mature inclina- 
tions ; and that, having those cautions which the duty of counsel 
makes proper, and the excitement of this case demands, we can safely 
and coolly proceed to the investigation of the principles and facts 
involved in the issue before you. 

Were we not conscious that we could thus proceed, all must see, 
that little would be the regard you must cherish for the character of 
your country, as well as for your individual selves, and great would 
be the reproach over all the civilized world cast upon the noble insti- 
tution of the trial by jury. The panel would otherwise become a 
mere sewer, through which should run, and fester, and corrupt, all the 
passions, prejudices and violence of society, without the purifying 
and preserving influence of all those glorious principles of equal law 
which our ancestors bled to secure, which have made our country a 
name and a praise in the earth, and which are now receiving the 
imitation of twenty'-five millions of freemen in France. 

This has helped to restore to their flag the two colors symbolic of 
justice and truth; and will lead you, from duty as well as pride, to 
uphold the reputation of all our free institutions, and to publish to 
the world that the motto of your own State seal — Jiat justUia ndt 
coelum — is not empty verbiage, but a security for the triumph of 
truth, the administration of perfect justice to the weakest citizen, 
whatever of clamor or excitement may at first have interposed, to 
warp and mislead. 

This security has hitherto been the boast of American juries, — this 
is now the glory of a jury trial in every free country ; and this leads 
us, in confidence, to place our lives in your hands, and to ask and 
hope, for the prisoner, — from God and his country, — a safe deliver- 
ance. 

He then appealed to the jury in relation to the sanity of mind, and 
malice aforetliought, whether, after the ftiU exhibition of the circum- 
stances attending the transaction, the counsel for the State might not 
have done well to relieve the unhappy prisoner fi^m any further peril 
and defence. He did not, as his counsel, expect to be called on to 
address them. He regretted the necessity. But if, as we were left 
to infer, public opinion was still unsettled, — if the prosecuting officer 
still doubted, — it was proper, however painful, to examine the case in 
detail, and have a verdict pronounced upon its character. 
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The general ingredients of the crime are, — the killing of a human 
being, by a person of sane mind, with malice aforethought. 

The first inquiry, and one which seemed involved in the very defi- 
nition of murder, was the sanity of the prisoner. 

This was not his sanity at the time of the trial, nor any time pre- 
cedent to the killing, but at the moment of the supposed ofience. In 
this inquiry, the causes of the alleged insanity were immaterial, — 
though they would properly come under consideration in another 
branch of the investigation, — but we now are only to ascertain whether 
insanity existed on Saturday, the 13th of June. 

It would, after the development during the last two days, be hardly 
too strong to say, that any listener who still retained reasonable doubts 
that it did exist was open to a suspicion that he himself was, in some 
degree, insane. 

One prominent feature in insanity is, the cherishing opinions and 
performing acts entirely different from the rest of mankind, in relation 
to certain subjects. 

Now, let me ask each member of the jury if, on the 13th of June, 
a neighbor had entered his house, and informed him that, at noon-day, 
and not under the cover of darkness, — that, on a helpless female and 
a friend, and not on an equal or an enemy, — that, without any pre- 
vious quarrel or grudge, and not on a dispute and in revenge, — mat, in 
a pubhc highway, before a living witness, and without subsequent 
flight or concealment, — an attack like this had been made, terminating 
in death, by a man educated among us, and hitherto of a moral and 
religious character, — is there one mio would not answer at once, " the 
man must have been insane " ? 

Under such general considerations and impressions, made by the 
evidence on the part of the State alone, he did not believe that any 
human ingenuity could remove all reasonable doubts aa to the pris- 
oner's sanity. 

With this settled belief, therefore, the case would there have been 
left by the prisoner's counsel, without calling a single witness, or utter- 
ing a single syllable in argument, had it not been an issue of life or 
death, involving to the accused everything temporal ; and had it not 
been due to him and his relatives, as well a5 the public, that the truth, 
the whole truth, and nothing but the truth, should go forth to the 
world, on this final and interesting investigation. When we descend to 
particulars for the purpose of deciding on his sanity at the time of the 
idUing, it is indispensable to carry with us correct notions concerning 
what constitutes insanity. 

It may exist from birth, or for only a single day ; it may extend to 
all subjects, or only one ; it may arise from physical or moral causes ; 
it may have been induced by an evil or good course of life; — and yet, 
if it exists, the subject of it cannot be punished for acts committed 
under its influence. So far as that influence extends, he is not an 
accountable being : he can neither control his body or his mind by 
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reasonable and moral considerations ; he is a mere machine of booea 
and muscles ; and the punishment of such a person, for such an act, 
can neither reform nor intimidate, and would indicate a specieB of 
barbarism and ferocity utterly derogatory to this enlightened age. 

Such a person cannot, in the conmaon acceptation of language, pos- 
sess the other ingredient in murder — malice aforethought But the 
acts, to be criminal, must be done under the influence and domiiuo& 
of malice, instead of insanity ; there must have been mind and sense, 
steeped in wickedness — mala mens — maio animo. The oflfender, in 
this case, must have had a heart deliberately and fatally bent on mo- 
chief, and must have done, as the great poet of nature expresses him- 
self on another occasion, to an ofiender — 

** Thou hid'st a thousand daggers in thy thoughts. 
Which thoa hast whetted on thy stony heart. 
To stab at half an hour of my life." 

But here existed neither hatred, anger or revenge, before the fiaital 
occurrence; but perfect harmony and esteem. 

[Mr. W. here detailed and commented on the esses of Hadfidd, of Greenwood tad 
others, to show the nature and operation of partial derangement ; and how potetly 
rational the sulgect of this malady might appear on some occasions, and on some 
particulars, when under the highest degree of insanity upon other occasions and 
other particulars.] 

So inscrutable is this calamity, that the reasoning powers <»i most 
subjects often remained in great p^ection, but the disorder was 
evinced, as Locke once remarked, only in the assumption of fidse 
premises. It could sometimes be traced to special causes, and 
sometimes not; but, its existence gdoq shown, the exemption fitun 
liability began, whatever may have been the cause, and whether clearly 
known or unknown. Though physicians cannot always &thom its 
origin, nor tell what part of the brain, if any part, is affected under 
its influence, yet certain circumstances, both physical and moral, 
are found most likely to produce derangement, aaid certain indications 
of its existence have been ascertained and settled from the earliest 
ages. To these we shall refer more fully than might otherwise be 
necessary, in order that the jury may be satisfied that they are not 
conjurea up for the present occasion, by rither the industry or inge- 
nuity of counsel. 

[Mr. W. here read from 1 Beck's Med. Jar. 850 — 875, and the article before cited 
from Rees' Cyclopedia, on the cause of insanity.] 

Thus, we see that the chief physical causes of this -malady are 
hereditary predisposition, paralytic attacks, epilepsy, and injuries on 
the head, — causes, every one of which, except the second, are clearly 
proved to have existed in the present case. 

The father and sister have been proved, by sundry witnesses not 
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attempted to be contradicted, to have been insane for many years ; 
suddenly changing their appearance and conduct, avoiding society, 
neglecting their business, cherishing novel and irrational ideas, and 
treated and watched over by their relatives as if deranged. The 
epileptic fits are proved likewise, not only by the brother, but by 
Whitney and Dort, and even by Cummings, one of the swiftest wit- 
nesses on the part of the prosecution. 

The fiJls, severe and frequent, are proved by the brother and son ; 
and the last one, combined with excessive physical labor (another 
physical cause mentioned in the books, and proved by the two young 
women), we shall attempt to show, by and by, was the immediate 
precursor of the settled derangement under which, in about nine days 
afterwards, the deceased was destroyed. 

It is an established rule in philosophy, not to seek for new and 
doubtful causes of certain effects where sufficient ones have abeady 
been shown to exist ; and it is an equally well established rule in law, 
not to seek and impute evil causes for acts where innocent ones can be 
found. But here, though we fix beyond cavil numerous and adequate 
causes for insani^ of a character physical and entirely innocent, the 
State, instead of contradicting one of them by evidence, compasses 
heaven and earth to discover proof of some new and criminal cause, 
like intemperance, or deny entirely the insanity which these causes 
were so likely to produce, and wmch we contend they did produce. 
It was an insanity most manifest and incontrovertible, — not pretended 
now for the first time, not counterfeited since the killing, but believed 
the day before the killing by those who examined him ; an insanity 
^which, whether breaking out on certain occasions from certain causes 
at former periods or not, had at least visited its unhappy victim for 
nine days previous to this lamented event ; an insanity, widiout a par- 
ticle of evidence that he had, for weeks before its commencement, 
drank a drop of ardent spirit ; an insanity that continued during the 
whole nine days, without the least proof of intemperance within 
the time, except on a single occasion, and that the vei^ day after the 
insanity began, and eight days before the killing ; an msanity which, 
the day before the kilhng, had become so estaUished and violent as 
to induce the femily to send for medical aid, — and, after the arrival of 
the physician, and by his advice, to draw up and direct a paper to the 
selectmen of the town, alleging the derangement of this unfortunate 
man, and invoking them to interfere and secure him. There can be 
no mistake about the uncontrollable strength or truth of this last evi- 
dence. It remains in writing. It was not made after the occasion, 
or for the occasion. It admits of neither coloring nor weakening ; 
and, if the public authorities, as was then: duty, had seasonably inter- 
fered, the calamity which we all deprecate would have been prevented. 
Delays are emphatically dangerous, in such cases. 

[Mr. W. here read, from the American Jurist, the following extract from the Bos- 
ton Medical and Surgical Journal :] 
VOL. n. 32* 
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« We are satisfied that the amoant of care bestowed is, in many instanccB, whtS^ 
insufficient, and that great hazards are frequently incurred from indulging the nodn 
that the subjects of this delirium are altogether harmless. There are two rules, in 
regard to persons in this situation, which ought to be rigidly adhered to : one, that 
they be never suffered to go abroad alone ; and, secondly, that they shovikl never be 
IcA in the care of female relatives. That both these precautions are often negle(^ed 
with impunity, we are weU aware ; but this by no means disproves the existence of 
the danger ; and the occurrence, in a single instance, of the horrible consequeDoes 
above related, affords a warning which we hope will not be disregaxded." (Am. 
Jurist, No. 5, p. 19.) 

There seems something almost providential in yisiting on the fiunilj 
of Daniel Nash the misfortune that might have been averted by hs 
carrying this writing to the selectmen, as he was requested to do, on 
the morning of the lital occurrence. 

It is unnecessary to dwell longer on the physical causes of insan- 
ity, and the evidence, a priori, of their existence in our unfortunate 
client. Had we proved none of them, but still have shown moral 
causes enough, or had we shown neither, but still have proved plenaiy 
indications of insanity at the time of the killing, it would have 
sufficed. Not onlv is it difficult to trace out the origm of this disease, 
but the causes of it may lie dormant for years ; the predispositioQ 
may remain till the last ss^ds of life, before any accident may occar 
to call th^n into activity. The seeds of this, as well as of some 
other disorders, may lie in the system, like some seeds in the earth, 
many years, before they vegetate and bear banefol fruit. 

In the discovery of the truth in this case, we have received no aid 
from the prisoner. Whether he be now sufficiently recovered to aid 
us or not, he certainly has shown no disposition to do it; and thou^ 
his mind is doubtless in a less excited state than it was a year ago*, 
never has been witnessed greater £^thy and indifferenoe than has 
been shown by him c(Miceming his destiny. Not an individual of this 
large audience, for the last three days, has evinced so mudi uncon- 
cern ; and, to all appearance, even now, punishment would have no 
more effect upon him than on the beasts that perish. He is much 
more entitled to compassion and protection than to severitrv. Even sav- 
ages shield their lunatics and idiots, from a principle of superstitions 
reverence, which seems happily ordained as a substitute for civilisa- 
tion ; and to indulge the thought, for a moment, that we should be less 
humane, less charitable, than Indians, would be to stigmatize our 
people most wrongfully. 

Whether, as a cause of insanity, the use of ardent spirit to excess, 
in some former years, may or may not have <q)erated in some degree 
in this case, it is neither legal nor reasonable to inquire. 

More than half the male lunatics, in many of our hospitals, have 
been made so chiefly by intemperance. Bvit are they any the less 
lunatics 1 BXii are mey any the more to be punished for acts done 
while lunatics 7 

Such a doctrine would be most novel and dangerous, and inhuman; 
and would lead, in every defence of insanity, to an investigation of 
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the cause ; and if it was gaming, bad speculations in trade, wrong 
religious notions, or intemperance, there would in each be error, 
and hence the insanity no defence in law. Push the argument 
further, and every adviser to any wr<Mig, whether by precept (Mr 
example, and which wrong caused insanity, would make the advisar 
also answerable for every crime, however enormous, committed by 
the insane person. 

In such a complex inquiry, we might all need the pardoning power 
here, as well as hereafter, to escape condign or capital punishment 

Let us, then, advert a moment to the special indications of a deranged 
mind, as laid down by the soundest writers ; and afterwards review the 
evidence, to ascertain if any of th^n appeaml at aad about the time 
of the killing of the deceased. 

Should we,' in the end, find nineteen out of twenty of tiie usual indi- 
cations existing here, it is vain to cherish, tor a moment, the harsh, 
the absurd and unlawful noticMi, that he can be ccmvicted of any crime 
whatever, whether murder or manslaughter. 

[Mr. W. here read firom Beck the following extraota upon the symptoms of mental 
alienation :] 

" In many instances, though it is far fh)m being general, pain in the head, and 
throbbing of its arteries, precede an attack of insanity." 

** They abandon their business, and enter into the most extraTagant undertakings.*' 

*' He becomes angry without any assignable cause; attempts to perform feats of 
strength, or efforts of agility, which shall strike the beholder with astonishment at his 
great powers. Many talk incessantly, sometimes in the most boisterous manner; then, 
suddenly lowering the tone, speak softly, and whisper.'* 

'* The commission which liiey si^>poee themselves to receive from some superior 
being is given by the ear; they imagine H is constantly repeated. They are thus, 
they imagine, urged to its performance, and, in many cases, murder or self-destruc- 
tion is the unhappy result.'* 

** The eye is also diseased. Objects appear bright or fiery, and the organ itself is 
sparkling and protruded." 

** Wakefulness is another symptom, which sometimes precedes all others, and is 
coeval with pain or uneasiness of the head, or of s<mie other diseased organ ; and its 
degree is determined by the age, habits, situation* and original vigorous or feeble 
constitution, of the patient" 

'* It is this discontent of nu<id that detaches them from their parents and friends, 
and causes them to hate most those whom they previously cherished with the fondest 
afifection.*' 

'* The sufferers are pursued, day and night, by the same ideas and affections; and 
they give themselves up to these with profound ardor and devotion.'* 

** They often appear reasonable, when conversing on subjects beyond the sph^*e of 
their delirium, undl some external impression suddenly rouses the diseased train." 

** Some are gay, and highlv exoitea, — laugh, talk, and sing, — &ncy themselves 
deities, kings, learned and noble." 

*• Some patients, when laboring under this form, are excessively irascible, and even, 
without any apparent cause, are suddenly hurried into a violent passion or ftiry. 
It is while laboring under this that they become dangerous to themselves, or to 
those around them. They will seize any weapon, and strike or injure others or them- 
selves." 

" An internal sensation is perceived, — as a burning heat, with pulsation, within the 
skull, previous to this excitement" 

" Probably this is a form of insanity as common as any other. It is also said to 
be less durable, and to end more fiivorably." (1 Beck*s Med. Jur. 886 to 848.) 
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Thus you will see that the most conspicuous marks of an 
insane person are, that the ear is often afl^ted, and strange noises 
heard ; that the eye is protruded and glistening ; that the head Buffers 
severe pains ; that the attention cannot long be confined ; that business 
is neglected ; that suspicions exist of conspiracies ; that antipathies are 
conceived against those before beloved ; that wild fancies are formed ; 
that the J bdieve themselves princes or kings ; that they are sleepless, 
irascible, boisterous, profane, inclined to drink, appear like thoee 
inebriated, and, in fine, often prove mischievous to themselves or 
others. 

Now, let me ask, have you not, in reality, been listening to die 
venr substance of the testimony, in the present inquiry ? 

Has not almost every one of this large number of indications of 
insanity been fully proved, within the last two days 1 ^ 

We leave nothing to conjecture, — we ask nothing from rumor, — 
we appeal to the e^ence delivered in your presence, under the solem- 
nities of an oath to Grod. 

By that, it was shown, beyond contradiction, that, within a fortnight 
of the fatal transaction, his complaints were fr^uent of strange pains 
in his head, — of droppings in it, — "of its feeling like a potash kettle," 
— and his wife applied cold water to it, and fears were expressed lest 
he should become insane, like his father. About the commencement 
of that fortnight, after severe labor in the woods, he came in, and 
related that an air-gun had been shot at him, and the ball distinctly 
heard. Believing falsely, as the ear was disordered, that he heard 
such a sound, he, on Locke's hypothesis about lunatics, reasoned cor- 
rectly, from erroneous premises, that it must have been an ai/-gun, as 
he saw no smoke. 

Again, early on the 5th of June, after hard labor in the woods, he 
came in, and was possessed of the wild fency that a bee was an angel, 
with power to carry him to hell ; and returned, just at evening, to the 
woods, with the avowed purpose of chopping all night. Again, he soon 
imagines that twelve men from Walpole waylay him in the woods, 
point their guns at him, but are restrained firom firing by his angeL 
It is his wife, too, — the being most dear to him, — the being to whose 
devoted fidelitv and untiring affection he is indebted for his defence 
and his life, if saved by your verdict, — it is his wife whom he madly 
believes to have conspired with them to destroy him, and whom, wim 
his aflBrighted children, he imprisoned the whole of the morning of the 
fatal day of the killing. 

It will not answer to talk of these &ncies — these noises heard, and 
men seen — as mere differences in opinion from mankind at large on 
religion, on spirits, on other subjects. No ! They are the very mad- 
ness of the moon — the mind diseased. 

Again, his delusion about witchcraft might exist theoretically, 
though such notions have seldom been carried into practice in tim 
country the last fifty years, and never been tolerated by courts or 
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juries since the Salem trials of the seventeenth century. But not onlj 
to believe in the existence of witches, but their possession of his cat, 
and that all cats of a black color were infested the same way ; that thev 
must be killed with silver ; the offer of money for leave to kill Guif- 
low's, and the actual killing of his own, with such secret loading and 
care ; the darning-needle placed over the cat-hole, and the axe set up 
edgeways at the crack of the door, — these are circumstances which 
might make the most credulous doubt But his idea of spirits went 
far beyond this. The spirit of an Indian, in the shape of a snake, 
guarded his mine ; and the evening before the killing, by the spirit's 
advioe, he carried boards half a mile, nearly, to cover the spirit up. 
It assumed a still different shape when it directed him to wear a red, 
instead of a black waistcoat, on the morning of Mrs. Nash's death. 
He imagined he saw balls of fire in the air blown up from the infernal 
regions ; that war had broken out with England, and he must march 
to repel invasion; that he was to pass '* through bloody seas,^' and, 
strange as all, for a man in his condition, and of his education (what- 
ever might happen to others differently situatedV conjectures that he 
was called forthwith to visit and convert the neathen in the north- 
east. 

In the very midst of all this, the very day before the killing, he 
fimcies he has obtained a new wife, and offers up ardent prayers for 
her welfere. His eyes assume a wild and glassy appearance. He not 
only sees gold and silver in common gravel, and talks of importing 
from Europe refiners and machinery to work his mine, — which some 
sane men might be deluded to think of, — but he madly sees the 
gold and silver spread over his rocks and buildings, and even cross 
into the adjoining &rm of his neighbors. 

There is, to be sure, some method in his madness, like Hamlet's ; 
for he reasons naturally enough on fidse principles, and avows that, 
under such wealth, he has become what the insane Lear once was — a 
ve^ king. 

The morning of the accident, he fiststens his cane into the block of 
wood, and carries it about in triumph. He imagines himself a prince, 
and proclaims that he has conquered, and forthwith there shall be 
peace. 

Add to all this, gentlemen, his peculiar irritableness ; his refusal, 
at times, to answer common questions ; his pro&nity at one moment, 
his loud singing smd prayers at another; his unusual rapidity in 
walking; his strange manner of caning hk cane and hat; his 
entire neglect of business ; his extraordmary appearance, throughout, 
beyond anything before seen, and testified to by one of the most intel- 
ligent witnesses for the State, — and you have a combination and a mass 
of circumstances utterly irreconcilable with perfect sanity of mind. 
There can be no mistake about tiiis. For, after almost a year and a 
half, you yourselves see him, even now, befcMre you, with an eye, a 
0(«nplexion, and a manner^ wluch mark strongly tiie disease, and one 
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of which Haslam states that he found in over two hundred and fire 
out of two hundred and sixty-five patients in Bethlem Hospital. (Cy- 
clopedia, Art. Mental Derangement.) 

But, gentlemen, could a doubt remain, the absence of all moral 
motive to kill the deceased, — of any motive to influence a sane mind, 
— is decisive that he did the act under the dominion of a different and 
uncontrollable power. I will read an extract taken &om Marc, an 
eminent medical jurist in France. 

^ ** Moreover, the moral circumstances which precede or accompany crimes fea- 
erally show whether they are the result of criminal intentions, or derangement of 
intellect ; that is to say, that in a real criminal there is always some motive of 
personal interest, by which the moral cause of his act may be known. Thus, & homi- 
cide, followed by robbery, cannot be attributed to mania without delirium^** (Vi^ 
1 Beck's Med. Jur. 872.) 

Here, however, he robbed the unfortunate woman of nothing. He 
waa to gain nothing by her death, in a pecuniary view, by will or 
inheritance, as in the late assassination in a neighboring State. He 
had no quarrel to provoke him, — no injury to revenge. They lived in 
the same neighborhood, in perfect friendship ; and worshipped in the 
same religious society, with united hearts and tongues. 

More than all tms, to show that the very essence of madness is 
alone apparent, the deed was committed in public, before witnesses, 
without any attempt to escape; leaving a part of the gun, well known, 
on the head of the deceased ; retaining the residue in his hand, when 
taken, hallooing after and threatening to kill the little girl likewise; 
frothing at his mouth after arrested; and his whole previous character 
marked with industry, mildness, and public professions of religion. 

It would be an insult to your understandings to linger longer on the 
defence on the ground of insanity, as applicable to the general charge 
of murder. 

But it has been suggested that the prisoner might be convicted of 
manslaughter, though not of murder ; and that this insanity, if caused 
by drunkenness, immediate or remote, would not exonerate him from 
the charge of either crime. 

Give me leave, however, to say, and to demonstrate, that the sane 
mind is just as indispensable to the guilt, the wickedness, of one crime 
as the other; and that he cannot, therefore, be convicted of man- 
slaughter. 

[Chief-jostioe Richabdson here remarked, that the Court had considered that 
subject, and he thoaght that the jury could not conyict of anything but murder; that 
if the insanity was such as to exonerate the prisoner from the charge of murder, he 
could not be couTicted of manslaughter.] 

Wo are happy to hear that the Court has come to that conclusion ; 
but, as the jury have the law in their hands, we would merely remark 
further, that a lunatic cannot be convicted of manslaughter, because 
there is not the evil heib't and mind, and the knowledge necessary to 
constitute the crime. We do not believe that the good sense of the 
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iurj would, for a moment, tolerate the position, that a lunatic could 
be punished to any extent for an act committed under the immediate 
influence of derangement 

The only remaining position on which a conviction can be properly 
asked is, that the deed was conmiitted when in a state of mtoxica- 
tion. 

TVe meet this, in the first instance, on the evidence, and not on evil 
report, by a categorical denial of the fact. 

The testimony on both sides shows that he drank nothingwhatever 
on Saturday, the day of the killing; nothing on Friday, Thursday, 
and indeed for a whole week previous, that anybody can pretend 
vf onld be likely to produce the least intoxication. 

But, if he had, and was deranged before he began to drink, the 
jury could not convict him. Because drinking to excess is often the 
consequence of insanity, the want of due control over one's faculties ; 
and would here be the effect, rather than the cause, of his state of 
mind. Insane people may become intoxicated, also, from accident or 
inclination, as well as other people, and while intoxicated may do mis- 
chief But, if either the intoxication or the mischief occurred from 
the ifisanityj it would be absurd to punish them. 

But, in tiie most explicit language, we deny the fact of the least 
intoxication at the time of the supposed offence ; we deny its existence 
for more than a week previous ; and we deny that it had occurred for 
many months before, except in a single instance, after he had become 
deranged. 

In this denial, we are not only fortified by no proof to the contrary 
having been adduced by the State, but by positive proof, adduced by 
ourselves, of his sobriety, and by the decisive circumstance of per- 
sons being now present, from many miles around him in all directions, 
and not one of them being able to implicate him beyond what we have 
stated. It is not left to conjecture, — they produce everybody from 
whom they could show it. Even for years previous, his habits of 
drinking have by no means been proved to be those of a drunkard. 
In only some half-dozen instances in his whole life, and most of those 
at trainings, musters, ai^d on such occasions, has he been proved 
to be intoxicated by spirit, and only once, the year previous, by cider. 

[Mr. W. here recapitulated the testimony of each witness as to his condition for 
^ght days before the kiUing, and showed that on that day neither rum nor cider luid 
b^ drank ; on the day before, only two glasses of wine ; on the second day before, 
only one glass of rum and one draught of cider ; on the third day, nothing ; on the 
fourth, nothing, unless a gill of rum testified to by his son ; on the fifth, sixth and 
seTenth, nothing, unless perhaps a single draught of cider on the fifth ; and on the 
eighth day previous, after coming from the woods and hard labor, and sustaining a 
fim from the log and evincing great wildness, drinking the gin sworn to by Day and 
Thompson.] 

The drinking of the gin was the effect, and not the cause, of his 
insanity. He had evinced a sadly bewildered mind for two days pre- 
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vious, as testified to by the Miss^ Bingham and Hudson, and for two 
months or more preyions is not prov^ to have used either BpiiH^ 
wine or cider. 

In this way, the whole charge as to the killing having occurred 
while in a state of intoxication, or while the fiimes of liquor remained 
in his head, vanishes into thin air. 

Almost as little foundation is there for the last position whidi we 
have heard advanced to sustain the charge, — that excessive drinking 
long before the deed had caused the insanity ; and, in that event, that 
he should be answerable, especially if he knew such drinking wis 
likely to derange him. 

We are not, nere or elsewhere, the apologists of intemperance. We 
rejoice at the improved and improving ImAia of our community on 
this subject. We would lend, rather than oppose, our feeble hand 
and voice to the cause of reformation. And if an individual, und^ 
the immediate influence of liquor, and not otherwise insane, commits 
mischief, we say, let him respond fully to the violated laws. So, if 
he drinks or takes opium, like the irritated Malays, with a view ^' to 
run a muck," and do all possible mischief, let him be made answer- 
able. 

But we are, it is hoped, neither fanatics, inquisitors, or stoics, 
and would never, in a human tribunal, attempt the vain task of trac- 
ing up to first moral causes the origin of any crime, and punishing 
the remote and ignorant accessories to any small sin for all the heinous 
consequences in the furthest degree, and till the end of time, and by 
the highest penalties mortal power can wield. 

No human tribunal can thus administer the laws ; but must leave 
all causes and consequences, beyond the most immediate, to the scru- 
tiny, wisdom, and mercy, of that Being who cannot err in judgment 

[He then proceeded to comment on the testimony as bearing on this question of 
intoxication at this and former periods of his Ufe.] 

It must be manifest, then, from all this evidence, that sufficient 
excessive drinking has not been shown to produce mania a poiu^ or 
any other mania. On the contrary, the probability is infim'tely 
greater that the constitutional predisposition to insanity, the epileptic 
fits, the falls, and his general temperament of body, having made him 
more easily to be deranged, he became so from the immediate circum- 
stance of his excessive labor in the woods, about two weeks prior to 
the killing. Then reason was first seen to be dethroned, tiien his 
imagination and actions first became bewildered and wild, and then 
his opinions and conduct became rather the proper subjects of compas- 
sion than of censure and vengeance. 

But he protested against the position of the State's counsel in point 
of law, if the insanity had been produced by habits of intemperance, 
provided the actual intoxication had entirely ceased at the time of tiie 
killing. 
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[Mr. W. here referred to the case of I>rew, in the Cirotdt Court of the United 
States,* and read from the Jurist the following extracts, fh>m medical writers, there 
cited:] 

The truth is, that the immunity from punishment results fh>m the insanity itself, 
and not from the nature of the causes which produced it (Western Jour, of Med. 
and Phys. Sciences.) 

Would it be said that the action was not excused by his insanity, because he brought 
that insanity on himself? Such an argument neyer could be listened to with 
patience, either within a court of justice or without it By the late reports of mad- 
nonses in England, it will be seen that a yery considerable proportion of their 
inmates have Income so fh>m this indulgence. All these, then, are moral agents, 
and responsible for the crimes they perpetrate, &c. (Boston Med. and Surg. Jour. 
Am. Jur. No. 6, pp. 16—17.) 

But, as the fects here proved had already been shown not to give 
rise to any question on thesepoints, he said he should dismiss them 
without further comment. Bte believed all would now agree that the 
prisoner was insane at the time of the fatal transaction. That time, 

* No principle in criminal law is more universally admitted than that the insane 
man is not responsible for his acts; that guilt does not attach to the indiTidual who 
is unconscious of his deeds; that it is the criminal mind, the wicked intent, which 
makes him the subject of punishment : and yet this principle must be received with 
some quaUfioation. Voluntary insanity, brought on by indulgence and excess, is no 
excuse for crime. A homicide committed in the f^nzy of intoxication subjects the 
offender to punishment And here insanity and its cause must not be confounded. 
The law discriminates between the delirium of intoxication and the insanity which it 
sometimes produces. While the drunkenness continues, the person under its influ- 
ence is responsible as a moral agent, though reason, in the mean time, has lost her 
dominion ; but when the intoxication ceases, if insanity immediately follow as a con- 
sequence of the vice, he is in the eye of criminal justice no longer amenable for his 
acts. This legal distinction in the criminality of acts in relation to insanity and its 
causes is exemplified in cases of delirium tremensy a species of madness which often 
deprives the sufferer of the power of distinguishing between right and wrong, and 
which medical writers attribute to frequent intoxication, or the sudden oessation 
from habitual drinking, or to the combined effect of both upon the system. But, 
however just the distinction, it does not appear to have been judicially settled, before 
the decision of Justices Story and Davis, m a late case, which it is the design of 
these few preliminary remarl^ to introduce. 

At the May term, A. D. 1828, of the Circuit Court of the United States, Alex- 
ander Drew, commander of the whaling ship John Jay, was indicted and tried for 
the murder of his second mate, Charles F. Clark, while upon the high seas. It 
appeared in evidence, that previously to the voyage during which the fatal act 
took place, Drew had sustained a fair character, and was much respected in the town 
of Nantucket, where he belonged. It was proved that he was a man of humane and 
benevolent disposition, but that for several months he had been addicted to the use of 
ardent spirits, and for weeks during the voyage had drank to excess; that he made a 
resolution to reform, and suddenly abstaining from drinking, he was seized with the 
delirium tremens; and that, while under the influence of the disease, he made an 
attack upon Clark, and gave him the stab of which ho afterwards died. 

The first witness who testified in the case was Qeorge Galloway, the cooper on 
board the ship. He stated that he joined the ship in the Pacific Ocean; that he 
found Capt Drew to be an amiable man, kind to his crew, and attentive to his 
business ; but that he often indulged to excess in spirituous liquors. During the latter 
part of August, 1827, he had been in the habit of drinking very freely; that they 
spoke a ship, from which Capt Drew obtained a keg of liquor, and after he returned 
to his own vessel he drank until he became stupefi^; that soon after he recovered a 
little from his intoxication, and ordered the keg with its contents to be thrown over- 
board, and it was accordingly done. There being now no more liquor on board of 
VOL. II. 33 
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and that alone, was the eyentfiil moment on which all the other testi- 
mony was to bear. He believed most, if not all, would concur, that 
the cause of that insanity was immaterial, unless it was the insani^ 
of recent mtoxication. He believed that any such cause waB rebutted 

the ship, and none to be prooured, Capt Drew, in two or three days, disooTered signs 
of derangement He oonld not sleep, had no appetite, thought the crew had oea- 
spired to kiU him, expressed great fours of an Indian who belonged to the ship, called 
him by name when he was not present, begged he would not kill him, saying to him- 
self he would not drink any more rum. Sometimes he would sing obwene songs, and 
sometimes hymns; would be found alternately praying and swearing. In the night 
of the 8l8t of August, Brew came on deck, and attempted to jump overboard; ud 
when the witness caught hold of him, he sank down trembling, and appeared to be 
very weak. His appearance, the next morning, the witness described to be that of a 
foolish person. 

At seven o'clock in the morning of the first of September, the witness, Capt Drew, 
and others, were at breakfast in the cabin, when Drew suddenly left the table, and 
appeared to conceal something under his jacket, which was on the transom in another 
part of the cabin. He immediately turned round to Mr. Clark, and requested him to 
go upon deck; the reply of Clark was, ** When I have done my breakfut, sir.*' 
Drew said, ** Go upon deck, or I will help you,** and immediately took from the tran- 
som a knife which had been covered over by his jacket, and before another word was 
spoken by either, he stabbed Clark in the right side of Ids breast Clark was rising 
firom his chair at the time the knife struck him, and immediately feU upon the floor. 
He afterwards rose up, and went upon deck alone. As the witness left the eabtn. 
Drew cocked his pistol, and pointed it at him, and snapped it; but it missed fire: 
Capt. Drew followed them upon deck, and addressing itk chidT mate, said, *' Mr. 
Coffin, in twenty-four hours from this, the ship shfdl go ashore.*' He was then 
seized, bound hand and foot, and a guard was stationed over him. His whole 
demeanor, for some time after, was that of an insane person. He would fireqaentlj 
cedl upon persons who were not on board, and who never had connection with the 
ship. Some weeks after, when Drew first appeared to be in his right mind, he was 
informed of the death of Clark and its cause. He replied that he knew nothing about 
it; that when he awoke he found himself handcuffed, and that it all appeared to him 
like a dream. There had not been for months any quarrel or high words between 
Clark and Capt Drew. 

The second witness was Moses Coffin, the first mate of the ship. Coffin stated that 
Capt Drew had been in the habit of drinking, and that it was by the ord^ of Drew 
that the keg of spirits was thrown overboard. He recounted numerous instances, in 
addition to those before stated, of frivolous complaints made by Drew of his oouuter- 
manding his orders, of his fear of being left alone, and his conversation with the 
imaginary beings by whom he supposed himself surrounded, all going to prove phys- 
ical weakness and alienation of mind. Though fiimiliar with his habits, the witness 
had not, before this a&ir, supposed him insane. 

With regard to Clark, the witness dressed his wound, and took care of him. Two 
physicians at a Spanish port, which they reached soon after, gave it as their opinion 
that it was not dangerous, and that it would be well in a few days; but Clark him- 
self had said, in describing his complaint to witness, that the wound caused an 
internal flow of blood. It healed externally before Clark expired. 

At this stage of the proceeding, the Court asked the district attorney if he 
expected to change the posture of the case. He admitted that, unless upon the &cts 
stated the Court were of opinion that this insanity, brought on by the antecedent 
drunkenness, constituted no defence for the act, he could not expect success in the 
prosecution. After some consultation, the opinion of the Court was delivered as 
follows : 

Story J. We are of opinion that the indictment, upon these admitted fkcts, cannet 
be maintained. The prisoner was unqaestionably insane at the time of committing 
the ofifence. And the question made at the bar is, whether insanity whose remote 
cause is habitual drunkenness is or is not an excuse in a court of law for a h<»nieide 
committed by the party while so insane, but not at the time intoxicated, or under 
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by the most decisive evidence. His condition now, and since the 
deed, had not been gone into by physicians, or other witnesses, because 
that inquiry had been objected to as irrelevant ; — wo have been ready 
to meet it, even at this trial. But, should the jury acquit him, it wiU 
then become clearly material and relevant, whenever he, or his friends, 
apply to have him discharged from custody ; and the jury, in acquit- 
ting him, will have the satis&ction to reflect that he cannot be set 
at large till the Court are convinced of his having become perfectly 
sane. 

He will be kept, without undeserved stigma to him or his connec- 
tions, as there would be if sent to the state-prison for even man- 
slaughter. They will have the satisfaction to reflect, that no mistake 
will be committed, irremediable, and affecting the life of a fellow- 
being. 

They will sustain those sound principles of law which construe all 
presumptions favorably to the accused, and which inculcate an entire 
acquittal, whenever reasonable doubts interpose, rather than hurry to 
eternity a fellow-being, who may have hsA^ at the time of the acci- 
dent, no more control over his Acuities than over the roll of a cataract, 
or the speed of a tornado. 

We repeat our entreaties, that you beware of a mistake, where no 
correction in time can restore life improperly taken. Beware of an 
example, which, how soon, God only knows, may be applied to your- 
selves, or families, or friends. 

None of us can boast security against the attacks of the most subtle 
and deplorable malady of a mind diseased, — none of us have a bond 
of &te, that soon, overwhelmed by its inscrutable influences, we may 

the inflaenoe of liquor. We are clearly of opinion that insanity is a competent 
ezonse, in such a case. In general, insanity is an excuse for the commission of any 
crime, because the party has not the possession of his reason, which includes respons- 
ibility. An exception is -when the crime is committed by a party while in a fit of 
intoxication, the law not permitting a man to avail himself of the excuse of his own 
gross sin and misconduct to shelter himself from the legal consequences of such 
orime. But the crime must take place and be the immediate result of the fit of 
intoxication, and while it lasts, and not, as in this cose, a remote consequence, super- 
induced by the antecedent exhaustion of the party, arismg from gross and habitual 
drunkenness. However criminal, in a moral point of view, such an indulgence is, 
and however justly a party may be responsible for his acts arising from it to 
Almighty God, human tribunals are generally restricted from punishing them, since 
they are not the acts of a reasonable being. Had the crime been committed whUe 
Drew was in a fit of intoxication, he would have been liable to be convicted of mur- 
der. As he was not t^en intoxicated, but merely insane from an abstinence from 
liquor, he cannot be pronounced guUty of the offence. The law looks to the imme- 
diate, and not to the remote cause; to the actual state of the party, and not to the 
cause which produced it. Many species of insanity arise remotely from what, in a 
moral view, is a criminal neglect or fi&ult of the party, as from religious melancholy, 
undue exposure, extravagant pride, ambition, &c. &c. Yet such insanity has 
always been deemed a sufficient excuse for any crime done under its influence. 

The jury, without retiring from their seats, returned a verdict of not guilty. The 
case was conducted for the government by (George Blake Esq., district attorney; 
for the prisoner by Duiiel Davis and Francis Bassett, Esquires. 

(American Jurist, No. 5, p. 6.) 
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not become the instruments of death to some of our race. The most 
learned cannot always discover its approaches, or escape its cakmilies. 
The most loflj, and powerful, and good, as well as the humblest 
tenant of the lowest shed, are equally its victims : from George the 
m. on his throne, delivered over to his keepers ; fix>m the sagacious 
and witty Swift, in a mad-house ; from the beautiful poet O^Uins, 
with a mind in ruins ; from the amiable and virtuous Cowper, attempt- 
ing suicide, under its bitter influence, — to the most ignorant and stupid 
inmate of a lunatic asylum. 

Let me conjure jrou, then, as you value humanity or life, a good 
name here or happmess hereafter, do not, in a case of any doubt as 
to the existence of this deplorable disease, add suffering to suffering, 
calamity to calamity, — hasten away, from time and hope, its wretched 
victim, — and make him, and all that hold him dear, martyrs to any 
public excitement, or popular prejudice, however deep or wide. Let it 
not be forgotten that you yourselves have much at stake, in this 
decision, as well as he ; for, as you are governed by the law and ihe 
evidence alone, or by other considerations, vou commit peijury of your 
official oaths, and must answer hereafter, if not here, at the same tri- 
bunal with the miserable prisoner before you. But my confidence is 
imshaken that you will decide as your solemn duties demand, and 
that, so deciding, he must be acquitted. 

Such a course, and such a result, will leave you to sleep quietly aa 
your pillows ; and will be approved, it is hopea, when you again meet 
this unfortunate man, as meet him soon we all must, at the bar of a 
merciful God ! 



Digitized by 



Google 



ABGUMBNT IN CASE OF AMOS AND ABIGAIL FUBNALD. 889 



ARGUMENT IN CASE OF STATE OF NEW HAMPSHIRE v. 
AMOS AND ABIGAIL FXJRNALD.* 



I APPEAR before the Jury in the cause of an unfortunate and 
'wretched child. It is true that this child has now probably found a 
more able advocate, protector and friend. However forsaken and 
persecuted here, — though torn from the arms of its mother when 
only a day old, and hastened, as it was believed, untimely to its 
grave, in the bud of life, and without any heart of sympathy to smooth 
its dying pillow, — it is now, I trust, beyond ftirther suffering. But 
a voice of inquiry and complaint has gone forth loud and wide. All 
the better and saving principles of our nature have been roused. The 
child is universally supposed to have been taken off by means most 
foul and damnable. And if the evidence fully verifies this supposition, 
though a verdict of guilty can neither restore the child to the hopes 
and enjoyment of life, nor soften the anguish already endui^, 
yet it can inflict merited punishment on the murderer, and redeem 
us all fix)m any participation in his crime. Such a verdict is indis- 
pensable, to effect these salutary purposes. Whatever has been urged 
against the severity of our penal code, it is written upon the heart 
of man, and by the finger of Grod himself in scripture, that the shedder 
of innocent blood should die. 

At the same time, I invoke you, in the name of the deceased, and by 
every laudable motive, human and divine, to remember the important 
consequences which will flow from such a verdict to the safety and 
character of our population. A deep stain has been imprinted on the 
State by the inhuman death of this child ; and though the indictment 
is against the prisoner alone and his unhappy wife, not now on trial, 
yet, if by any ill-timed compassion, or lack of civil courage, the jury 
shall improperly acquit the prisoner, they become accessories in his 
guilt, and they feil to vindicate the character of their county, of the 
State, and, indeed, of humanity, frx>m countenancing one of the most 
atrocious outrages which ever blackened the annals of our race. 

In this view of the prosecution, the fete of the prisoner at the bar, 
so &r as regards himself individually, is a mere drop in the ocean. 
And thou^ many appeals have been made to the jury for lenity 
towards him, in consequence of his jeopardy and distress, these last 
are of trifling consequence, compared with tne influence of their ver- 

* Amos Farnald, and Abigail his wife, were indicted for the murder of Alfired 
Famald, a child of five years of age, 1824. 
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diet, if wrong, upon the morals and character of living and unhom 
millions. I agree with the counsel for the prisoner, in the sacred- 
ness of their duty, — in the solemnity of the occasion, — but these 
both speak a language to the jury which forbids the indulgence of any 
private sympathies, to the injury of the public; and it is hardly 
necessary to remind them, that uod himself has been invoked, since 
they sat in those very seats, to forsake or befriend them, as they 
decided this indictment by weakness and compassion, or by the law and 
the evidence. Should any &cts attempted to be proved remain in 
some degree doubtful, it is admitted that feelings of commiseration may 
incline ti^e scale to the injured side ; or, in other phraseology, to him 
who does rather than to him who suffers wrong. If pity, then, is 
here to be adjured, — if pity is to influence the jury in any portion of 
their present deliberations, — let me ask, if it be pity for the marble- 
hearted monster who fon^ the tender in&nt fit>m the breast of its 
mother, and answered her tears and agony with threats of more than 
savage barbarity? Is it for him who beheld that infant, without 
yielding it reUef or sympathy, perishing slowly for months under the 
combined efiects of cold, nidcedness, and fiuooine; and who neither 
watched over and soothed its departing spirit, nor followed its cofiKn to 
the grave ? Or is it pity for the deserted, and friendless, and perse- 
cutea child, withered ana cut down in the morning of life, and by a 
death the most agonizing which hellish malignity could invent ? 

The Ugolinos, and ouier tyrants of the darkest ages, only starved 
their victims at once ; but here the torture lasted for months ; and 
though the prisoner at the bar was without their power to defy vai- 
geance, and hence sought to escape detection by using means less palpa- 
ble, yet the food given was so little in quantity, that, in connection 
with its bad quahty, and the want of proper clothing and deanh'ness, 
the protracted suffering must have been infinitely more severe, and 
death equally inevitable. 

Another appeal has been made to the jury for favor to the prisoner, 
on the ground that he stood at the bar, contending vrith the State, 
under fearful odds. It was admitted there were fearml odds ; but they 
were against the State, and not against the prisoner. On the one 
hand, the prisoner, with as many counsel as he chooses to fee, and others 
assigned to him by the Court, — and then the judges themselves declar- 
ing (and that declaration, as all have seen, not a mere form in the 
present case), that they too were his counsel, — with as many witnc^sses 
as he chooses to name, both summoned and paid by the State, with 
any length of time asked for preparation, — with our charge and wit- 
nesses all furnished him beforehand, to meet and impeach, with a 
right to challenge any number of jurors with cause, and twenty more 
without cause, and then permitted to cull twelve from the residue,— 
with the legal presumption on his side of innocence, — with the oft- 
repeated principle on his side, that he is not to be convicted till every 
reasonable doubt is removed, and with our natural and accustomed 
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dread of capital panishments, to shelter him from a conviction of murder, 
upon evidence, which, in some countries, would satisfy a jury without 
leaving the stand. These advantages, in truth, and improperly, often 
cause ten guilty to escape, where one innocent person suffers. (Fos- 
ter's C. Law, 250, 261; Paley's Moral Philosophy, Book 6, 
Chap. 9.) 

On the other hand, the attorney general for the State is absent, 
and no presumption, or principle, or favor, exists to aid the State, but 
the naked justice of the charge, and the resistless strength of the 
evidence. The State, likewise, has no " quirks and quiddities " of the 
law; no "dos" and "dittos," to reinforce them; nor would the State 
summon to its aid reproach and contumely, as the unfortunate mother 
of the child had been abused by the counsel for her betrayer and 
seducer. Nor would thev bring other railing accusations against him 
as an adulterer — a murderer of his own ofifepring ; though the State 
sincerely wishes he had come forward, at least, with the face of con- 
scious innocence and fearless integrity, and, as all who are strong in 
honesty would have done, had met the merits of the case manfully, 
and, with a trust in Providence and in the good sense of the jury, had 
not sought by quibbling subtleties to turn aside the arm of justice. 
Nor will the State upbraid the prisoner with conspiracies and com- 
binations, charges of which have been lavished so profusely upon the 
Ladds, the solicitor, and some of the respectable witnesses. But 
the jury will judge from the testimony of Furnald's daughters, and 
the following &cts, fit>m which side these charges could have come 
with the better gra<5e. 

[Mr. W. then went into an examination of the evidence, to show that none of the 
Ladds, or the solicitor, or Dr. Durkee, had conducted with any impropriety ; but, on 
the contrary, had evinced a scrupulous regard to their duty and the prisoner's riehts. 
While, on Uie other hand, one, at least, of the prisoner's daughters, and one of his 
other witnesses, stood totally discredited, if not suborned to perjury.] 

Having met these general objections and claims, as well as the 
unfounded aspersions, uttered by authority from the prisoner, let 
me entreat the jury not to forget that the State, or, in other words, 
that the people of New Hampshire have rights at stake in this 
trial, as weU as Amos Fumald. That they not only represent his 
unfortunate child, and claim for its sufferings, so extreme, unpro- 
voked, and barbarous, some penal atonement, and this from the only 
tribuiml short of God's which can now give redress, but they are 
anxious to remove fix)m the character of this section of the country 
every degree of suspicion that the great mass of its population could 
for a moment tolerate the horrible transaction which has been proved 
upon this trial. I entreat the jury not to be diverted from the 
merits of the inquiry, by attempts to settle many irrelevant and 
delusive points, pressed on their consideration by the prisoner's coun- 
sel; pressed, too, as if they were the sole subjects in issue — the 
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alpha and omega of the trial Whether the prisoner has had a con- 
troversy with Jonathan Ladd, or not, — whether this witness has 
mistaken a month in a date, or that one has been contradicted in the 
size of a mud-puddle, — the true nature of the charge remains the same^ 
and the evidence in support of it is substantially unimpaired. 

The charge is, that the prisoner, between the 1st of February and 
the 8th of April, 1824, confined Alfred Fumald in a house in Gil- 
manton, and feloniously produced his death, — not by total starvation, 
as has been alleged by counsel, but by a neglect to furnish him with 
" sufficient meat, drink, victuals, and other necessaries^ proper and 
requisite for" his sustenance. 

That such an act, if proved, amounted in law to murder in thet 
highest degree, I shall attempt to satisfy the jury ; and that these 
acts have been committed by the prisoner has, in my opinion, been 
conclusively proved. 

The various authorities as to the definition of murder have been read 
to you by the solicitor. To constitute murder, there must be malice 
and a killing; and that killing may be by improper exposure or 
insufScient food, as well as by poison or the steel. Nor is it neces- 
sary that the act should cause immediate death, or be likely to produce 
death under all circumstances, upon every description of persons. 
But it is a killing within the eye of the law and of reason, if, consider^ 
ing the age and health of the sufferer, such acts were likely to cause 
death, and did, in &ct, cause it For all men must be considered as 
having intended the natural and obvious consequ^ices of their acts. 
In respect to malice, — when the natural consequences of certain acts 
are death, malice is, as a general principle, to be presumed against the 
perpetrator of those acts, and, unless explained and justified, the irre- 
sistible inference is, that he could not do such acts without a heart 
fisktally bent on mischief. 

[The following aathoritiefl on the subject of killing and of malice irere then 
adverted to, and discussed : 1 East C. L. 148, 242, 218, 226 ; 2 Chittj Cr. L. 47S ; 
Foster's Cr. L. 822, 267 ; 1 Hale PL Cr. 428, 481—2 ; 2 Strange 884, Bex r. 
Huggings ; 2 Lord Ray, 1577, S. C. ; 1 Hawk. PL Cr. 118 page, B. 1, ch. 81 ; 3 
Chitty Cr. L. 524, 538 ; Kelynge 78, 111.] 

The cases adduced, of a harlot exposing her infimt, so that it was 
destroyed by a kite, — of an inhuman son, who carried his sick &thw 
abroad against his will, by which he sickened and died, — oi overseers 
of the poor, who removed a pauper from place to place, without 
nourishment, till it perished; of a jailer, who forcibly carried his 
prisoner into an apartment where the small-pox prevailed, and of 
another jailer, who confined his prisoner in a damp room, without 
proper furniture, so as in both cases to prove fetal to the prisoner, — 
and of masters who refused suitable clothing, medicine and nourishment, 
to their apprentices, so as to end in deaui, — are all analogous, and 
strongly illustrate the ideas advanced by the State, both as to the 
killing and malice. 
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[After sundiy other remarks upon this head, he proceeded to show that the evi* 
denoe in this case removed every reasonable doabt as to all the acts haying been 
committed by the prisoner, which were necessary to constitute murder.] 

I. The child was confined as set out in the indictment. The length 
of time the child was confined is immaterial ; hut it never left the 
house, and probably not the garret, on the last three days previous to 
April 8th, and was in the view of the law confined in the house the 
whole period from February 1st to its death. The child was carried 
there by force — had never been seen abroad at a single neighbor's, 
or on a single visit, or a single day at school; and, considering the 
natural love of children for exercise and sports, and the fact that 
FumaJd's other children partook in them abroad, and attended school, 
the jury cannot doubt that this child was restrained to the house, 
and most of the time to its block, by the commands, threats, and 
chastisement, of Fumald. At the age of five years, a restraint upon 
the mind and fears of such a child is as much confinement as walls, 
or locks, or fetters. If these last are always necessary, in&nts 
unable to go abroad, or invalids, or idiots, could never be murdered 
by neglect. 

[The testimony of different witnesses on these fttcts, and particularly on the 
absence of the child, and the search for it by the workmen the last three days, was 
examined at length.] 

n. This confinement was by the prisoner, and not by his wife or 
family, without his knowledge and direction. It was the prisoner 
who forced the child firom its mother, carried it to his house, and 
menaced it with barbarity. It was he who governed and controlled 
his family; it was he wno had firom its birth evinced the most fatal 
enmity to the child; he, who had cruelly scoursed and knocked it 
down ; he, who felt the disgrace and the crime of its existence ; he, 
who fled from justice to the wilderness, after its death ; he, who had 
been admonished by Burleigh and olliers what would be the fatal 
consequences of his conduct ; and he, who, if not present at other 
times, was at home most of February and March, and all of April, 
and would then have ordered medicine and di£ferent diet, clothing and 
lodging, had not his heart been hardened into iron, against the plead- 
ings of nature and of humanity. 

nL Was the death of the child caused by this confinement, and 
the neglect to furnish it with food and other necessaries, such as 
clothing, cleanliness, and lodging, sufficient and proper for its suste- 
nance 7 The question is not whether the neglect as to one of these 
particulars caused its death, or whether a neglect as to all of them 
would have caused it, had the child, the first of February, been healthy 
and vigorous; but whether the neglect as to all of them, towards a child 
of that tender age, and reduced to that emaciated condition, did not 
hasten it prematurely to the grave. Look first at the feebleness of 
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the child, as testified to by every creditable witness, — and as must be 
true, whatever the daughters of the prisoner may have been suborned 
to swear, or how could a child have become, witnout any intervening 
disease, the ghastly skeleton it is admitted to have been in Aprill 
The child being in such a condition, did not this feebleness require 
some more nutritious and varied diet than potatoes and potato-skins, 
and even these in very stinted quantities ? Did it not require, till the 
agonies of death were upon the child in the morning of the 8th of 
April, a call on some physician, or at least on some neighbor, 6xf 
nursing and advice 7 Did it not require stockings and shoes, as much 
as Furnald's other child of the same a^e ? Did it not require differ- 
ent lodging, and woollen garments, and greater cleanliness 1 Do not 
its frozen toes, and diseasSl head, and indescribable filth, carry a con- 
viction, on this subject, beyond the powers of language? its cries 
from cold when a witness was present, — its hunger at a period of life 
when the stomach craves food often, and of a nutritious character, 
which hunger was so aggravated as to drive it to feed on leather, and 
to prolong a famished existence at the swill-pail, — hardly need be 
added, to show the causes of its constant suffering and decay, till 
relieved by death. Instead of that extraordinary care and attention 
which were requisite to the proper sustenance of a child in such a 
condition, it had not the ordinary quality of food, nor its ordinary 
variety, nor its ordinary quantity, nor at the frequent ordinary times 
for children of that age ; and the same deficiency existed in r^pect 
to clothing, lodging, and cleanliness, coupled wim the total want of 
medicme and nursing. 

[The testimony on these points was here detailed, and the supposed deTiations firani 
this treatment were argued to have been occasional, and merely with a view to mis- 
lead strangers that happened to be present] 

Every appearance after death was in perfect accordance with the 
hypothesis here contended for. A perfect union of opinion among 
the medical gentlemen, that they see nothing in the dissection indi* 
eating with certainty any other cause of death ; but every symptom 
corresponding with what they would expect when death re^Hed 
from these causes. The collapsed state of the abdomen — the empdrr 
ness of the stomach and int^tines — the small size of the former — 
the total absence of &t fit)m beneath the skin, and from every 
portion of the body, are all indications, in the best medical authors, 
and in reason, of death by insufficient nourishment. (Baillie's Mor- 
bid Anatomy, 93 ; 2 Beck's Med. Jurisprud^oe, 91.) Most or 
all of these appearances, it is admitted, may result from certain ema- 
ciating diseases, such as those of the liver, of the mesentery glands, 
of the stomach, &c. ; but here the liver was sound, the giands not 
diseased, and every organ perfcHrming its accustomed functions. H^re, 
too, the prisoner would have been alarmed at the deadly change in 
this wretched child, had that change happened by a secret disease, by 
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BOine species of marasmus, and not by other causes well known and 
meditated by him. Hence, no information of illness was given by 
him to the neighbors, or to its miserable mother ; hence, no nurse 
was employed to attend it, — no physician to relieve it, — no astonish- 
ment by him expressed at its death; and hence, conscience, the 
worm inskt never dies, goaded him into subsequent flight, and resist- 
ance to legal process. Alas ! had the miserable mother been notified 
of its approaching end, and, emboldened by that maternal affection 
which imparts courage to the most timid animals, had she dared to 
enter the dwelling of her seducer, and the prison of her child, and 
gazed upon its living skeleton, she could not have known her son, 
reduced to such a loathsome wreck of despair, cold, and famine ! 

" It is a fearful thing to see the human soul take wing, in any shape, 
in any mood." But to see the healthy bloom of infancy fede by hun- 
ger, the buoyant spirit broken down by blows, the heart drooping in 
solitude and misery, and nakedness and &ost joining to change the 
elastic step of youth into the tottering decrepitude of age ; to see 
the scene closing in stifled groans, in a deserted garret, without a 
mother's*tears or a father's sympathy ; and to be hurried to the grave 
like carrion, with no mourner, or a sigh, — is too horrible for a Chris- 
tian community ever to endure, without fixing on its author the brand 
of Cain. Yet this course of treatment not only caused the child's 
death, but it originated in the most hardened malice. 1st. Because 
such treatment is consistent with nothmg but malice : death was the 
natural and obvious consequence of it. What other consequence 
could have been anticipated? A person of adult age, with a consti- 
tution of iron, could not be expected to enjoy health, under diet and 
discipline so unusual and severe. It woula require the aid of the 
invincible mind, of some o'er-mastering passion, or of some all-absorb- 
ing principle in religious or political martyrdom, to sustain the body 
at all, any great length of time, under such a mass of privations. 
But a child is not a monk, a dervise, or a Brahmin, to undergo the 
penance of hunger, cold, and the scourge, for weeks and months, with 
impunity. Of the father and his children, described by Dante, who 
perishea in a dungeon by starvation, the youngest yielded first under 
his agonies ; and their tyrant, like him who immured and chained to 
the floor the prisoners of Chillon, beheld the oldest and most resolute 
of heart against oppression live longest, to mock that despotic power, 
which, with all its myrmidons and wrath, is ever unable to chain the 
spirit. Youth is most bound up in the senses ; it requires more fre- 
quent and nourishing diet, and can endure exposure and suffering 
less firmly, than mature age. The respondent, in this case, was the 
fiither of a family, and therefore well knew the wants of children, and 
the propriety not only of ample food and clothing, but of warm lodg- 
ing and decent cleanliness. He furnished these necessaries of life to 
his other children, and must have withheld them here with the foil 
consciousness of the consequences, and with the felonious design to 
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remove from him the living monument of his infiEony. He also had 
abundant means to provide every necessary and comfort for this child, 
as he did for his omer children. He was admonished of the conae- 
quences, long before his bmtaUty terminated in the death of his vic- 
tim ; and every person of common sense, as well as the ph^cians, 
must be conscious that such an end could not be otherwise than 
natural, obvious, and, indeed, inevitable, from such cruel privations. 

2d. Many of these circumstances, as well as others to be enumer- 
ated, not only show implied malice fix)m the act of killing, but they are 
conclusive to prove malice the most deliberate and express. There is 
a chain of circumstances and acts, from the day of the birth to 
the funeral of Alfred Fumald, showing in the prisoner an inveterate 
hostility to him. The child was of that unfortunate class most 
exposed by the principles of our depraved natures to suffering and 
violent death. To protect such children from their mothers, who, 
when overtaken by disgrace, and anxious to conceal their shame, are 
often inflamed to madness, our laws, and the English laws, have made 
extraordinary provisions. But such children are equally, and, in truth, 
more exposed to the bad passions and profligate principles of the 
&ther, whenever he can obtain access to t^em. To this child, at the 
age of only twenty-four hours, the prisoner got access, — removed it by 
violence, and returned it only on condition of soon receiving it again 
under lus brutal power. The history of the first year of its life is 
calculated to melt a heart of adamant. Again and again torn from 
the woeping a^d shrieking mother, — exposed prematurely and in 
unsuitable clothing to the inclemency of the weather, — threatened, 
during its subsequent life, with the food and lodgings of a dumb beast ! 
And, when the mother, for fear of her own personal safety, left it for 
a few months, how soon did it begin to evince, by its appearance, the 
incipient execution of these barban>us threats ! The moUier was then 
driven from it forever. After the interval of another year, while 
under the care of Mrs. Sanborn, who returned it healthy and -active, 
and who had kept it more from sympathy than reward, the same 
inhuman treatment was re-commenced, and pursued witii delibera- 
tion and system until its death. A few detached instances, to save 
appearances, are the only exceptions ; and they must have been few 
indeed, or its health and life, without any disease, would not have sunk 
so early and rapidly. The prisoner, doubtless, deemed the child a 
constant reproach and eye-sore, as well as an expense imposed against 
his will, by the rigor of the law. To destroy it at once by poison or 
by blows, would have exposed him to detection, immediate ana certain. 
He therefore resorted to means less palpable, but equally sure. He 
evinced, by his passionate threats, an intention to break down its 
health and spirits, by a relentless system of cruelty. He persisted in 
a course to brutalize its mind, by ignorance the most deplorable ; to 
destroy its social feelings, by driving it from his table, and the society 
of children of its own age ; to make it feed like his swine, without 
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spoon or knife ; to subject it to immoderate chastisements ; to lodge it 
in solitude and cold ; to clothe it in rags and filth ; — and if its nature 
could not thus alter, and undergo the life of a dog, with which it was 
threatened, he knew that the child must ere long perish, and thus 
relieve him from the detested burthen of its maintenance, and put far 
away such a standing memento of his profligacy. The malice is here 
the more aggravated, as it was altoge^er unprovoked by the misera- 
ble object of it ; the more savage, as it was wreaked upon a helpless 
being, bound to him in some degree by the ties of nature, and placed 
under his roof for hospitality, sustenance, and safety ; the more fero- 
cious, as it was not sudden or transient, but cherished, with Indian 
inveteracy, for months, if not years ; and persisted in after its eflfects 
became sufficiently apparent and horrible to make any heart more 
penetrable than a fiend's relent. 

[The counsel here traced the acts and language of the prisoner, as deposed to by 
the witnesses, from July, 1821, to April 8th, 1824, aU indicating his settled and fatal 
purpose towards this child, but to bring about its death in such a gradual way, and 
under such circumstances, as to escape punishment ; and the coun^ thus attempted 
to harmonize and reconcile all the testimony entitled to any credit on either side.] 

All this is fortified by the apathy of the prisoner during the dying 
scene, and his subsequent flight and resistance, after discovering that 
his deportment had not blinded the public, and that an investigation 
of his behavior towards the child was contemplated. His failure after- 
wards to attend the funeral was a circumstance in perfect keeping 
with the rest. 

The nauseating filth and vermin which appeared on the body, when 
undressed for its winding-sheet and coffin, could not have been 
unknown to him, any more than its ulcerated head ; and all would 
have been prevented or remedied, had they not formal a part of the 
systematic brutality to be exercised on his innocent victim. The 
appearances on dissection, — the absence of everything but the mere 
organs of life, and a fleshless skeleton, — these appearances, also, with- 
out anv previous disease, or call for medicine, or physician, though 
one had attended on the prisoner himself within a few weeks, — and 
last, though not least, the missing toes and joints, attributable to no 
possible cause but frost and nakedness, and about which no medicine, 
surgeon, or nurse, had ever been employed, — are all confirmations of 
the most hardened malice, and confirmations strong enough, one 
would think, to convince the sternest infidel. 

Go home, then, gentlemen of the jury, if you can, after this evi- 
dence, acquit the prisoner, — go home and tell the friendless and the 
poor how they may be threatened, scourged, frozen and starved, and 
thrust into a garret to die, without punisfinent on their oppressors, in 
a country boasting of its humanity, its equal laws, and its impartial 
justice ! Send home again, also, to his former neighborhood, the 
heartless wretch before you, where his return will carry dismay like 
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the approach of pestilence, and encourage him to repeat these enormi- 
ties on his other illegitimate ofl&prin^, who may ch^ce to fiill inOm 
his merciless power ! Give to all ouers similarl j situated the sune 
humane advice and countenance! But more. Your verdict maj 
secure or invade, ere long, even the hearths and the altars where a 
still nearer and dearer interest exists. 

The thin^ of this world are rapidly passing away, and many of us 
must soon descend to the same narrow dwelling with Alfred Fumald. 
Into whose hands our tender offipring may fall, and under what deso- 
late circumstances, it is not given us to foresee. But hand down, if 
you can, to future juries, sitting on the trial of a destroyer of any of 
your orphan children, a precedent, that the murder is mitigated, if 
that destroyer only prolongs their agonies to months, instead cS 
minutes ! 

Say, if you will, also, to other States and other countries, which your 
verdict may visit on the wings of the press, that the talk amon^ us, 
concemii^ humanity, civilization and Christianity, is merely to Keep 
the promise to the ear ; but that, for your single selves, you either 
fiilly approve the prisoner's conduct, or feel greater sympathy for him 
than for his famished child, cut off in the dawn of being by the pris- 
oner's relentless malice, and in a manner the most horrid that imagin- 
ation can paint ! 

But pause, ere you do this, one moment longer. Has the character 
and conduct of -^os Fumald in the course of the present trial, and 
particularly as respects the testimony of one of his misguided and 
unhappy daughters, — or has his former life, and particularly his per- 
secution and murder of Alfred Fumald, — entitl^ him to such high 
commendation and mercy ? Do I err in saying the murder of Alfred 
Fumald 1 The counsel for the State disclaim every feeling vindictive 
or unjust towards the prisoner. The searcher of all hearts knows 
that tiiey wish the prisoner, if innocent, acquitted. But if, on this 
evidence, there was not murder, Farmer was unjustly sentenced to 
the gallows, and Cain, himself, was guilty only of manslaughter. 
The evidence has been heard by this vast audience, as well as by you. 
It will soon circulate to the four winds of Heaven; the tender 
years and barbarous treatment of this child cannot be concealed ; his 
utter desertedness at his utmost need, his protracted sufferings, 
his forlom and agonized hours, under the roof of that miserable gar- 
ret, cannot be forgotten ; his mutilated and fleshless corpse haunts 
the imagination, and seems to swell the cry for justice which went 
forth long since from the recesses of his grave. 

I know that from those recesses his emaciated fmrne cannot be 
reanimated till the resurrection of the just; but had the mantle of the 

Srophet descended on me, how gladly would I hasten to breathe his 
ead bones into immediate life ! Even notv, should you meet th^ gase 
of his sunken and imploring eyes, you should look on his cold skeleton 
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hands, raised to the lurj as his only human refuge for redress, and 
jou should listen to the pleadings of nis bloodless lips ! 

But go and acquit his destroyer, if jou must, — the departed spirit 
probably hovers over us, to learn your determination. If, like the 
prisoner, you can still turn a hard heart and a deaf ear to its wrongs, 
it must reascend to the God of the &tlierle8S and the forsaken, and 
hereafter obtain that justice which is now withheld ! 

In the mean time, it may be well for us all to remember that we, 
likewise, must ascend to the dread tribunal of the same God ; and 
when there meeting the deceased in judgment, that we must answer 
his accusing spirit for any dereliction of duty which the recording 
angel may register against us in the present transaction. And as 
you then may wish you had now acted, so I entreat you to act ; and 
to say that the prisoner is or is not guilty of the crime whereof he 
here stands charged. 
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Gentlemen of the Grand Jury: 

Having, on former occasions, given some explanations of the diflferent 
crimes which come within the cognizance of your body, and endeavored 
to show the great importance of your early and prompt attention 
towards the punishment of them, I shall now, in those respects, only 
renew what has before been enjoined. 

But there is one of those crimes, before alluded to, concerning which 
public attention has, of late, been much excited, and prosecutions have 
been more frequent than formerly. 

It therefore becomes proper that the principles applicable to it 
should be well understooa, in order to protect the innocent from costs 
and expenses growing out of groundless indictments, and, at the same 
time, to detect real guilt, and hold it up to deserved ignominy before 
our own countrymen and the civihzed world. 

I refer to violations of the acts of Congress in relation to the slave- 
trade. 

The history and progress of these acts furnish the best explanation 
of the intentions of their makers. 

Various decisions upon them, by* judicial tribunals, during the last 
twenty years, have served to settle the lust construction of them ; and, 
during the present season, I have officially been called on to perform 
the unpleasant duty of trying an American citizen — one bom and 
educated in New England — for an offence against those acts, which 
placed in jeopardy not only his property and cnaracter, btit his life. 

It was fortunate for the reputation of this section of our country, 
and the influence of our free institutions, and our social abhorrence of 
menial slavery, that he appeared, in the end, to a jury of his fellow- 
citizens, to have scrupulously avoided any interest or participation in 
making men slaves, oy kidnapping, or buying, or transporting, or 
selling them into bondage. 

It was manifest, however, that he allowed his vessel to be chartered 
by slave-dealers ; that she carried merchandise suitable to be sold or 
exchanged for slaves ; that she took passengers on board who had been 
employed in slave vessels, and others who were purchasers of slaves on 
the coast of Africa ; and that he transported some of those persons, as 
voluntary and fr^ passengers, to and from the slave factori^ on that 

♦ Deliyered to the Grand Jury of the U. S. District Court, Providence, R. L, 
November, 1846. 
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coast ; — but, throughout, he received only the ordinary price of freight 
or passage, and it was stipulated expressly, in the charter-party of the 
vessel, that nothing illegal, whether in persons or property, should be 
taken on board his vessel 

It hence became highly important to decide what was and what was 
not ille^l, under such circumstances. Or, in other words, how &r, 
under the existing laws, a person could engage in carrying freight and 
passengers, connected with the trade in slaves, without maling himself 
amenable to punishment, capital or otherwise, for violating those laws. 
The results of my inquiries on that occasion, as collected from the 
language and design of the act of Congress, and the judicial decisions 
which had before been pronounced on them, I shall now summarily 
present to vour consideration. 

You will take them in charge as your guide in respect to any com- 
plaints which may be laid before you for transgressions of those acts ; 
and if they shall tend to protect the truly innocent from suffering, and 
to make signal and just examples of the guilty, my purpose in sub- 
mitting them to you will be answered. 

There are four leading propositions which embody what I consider 
the law on this subject. 

First. — Whoever, bemg an American citizen, receives negroes on 
board his vessel on the coast of Africa, with an intent to continue them 
in bondage, being interested in them and in the trade, is liable to be 
punished as for a capital offence. 

Secondly, — Whoever, being such a citizen, carries only merchan- 
dise in his vessel, but is cooperating with others, who carry slaves in 
a different vessel of the United States, with the intent to make them 
slaves, and is transporting the merchandise as a participator in the 
slave-trade and its gains, is exposed to a like capital punishment. 

Thirdly. — Whoever is not interested in the slaves, and has not 
kidnapped or taken them on board his vessel with intent to make them 
slaves, but merely carries them from one foreign port to another, for 
others, and for ordinary hire, he is guilty of a misdemeanor under acts 
of Congress, which punish such conduct with heavy fine and imprison- 
ment ; but is not doing what is punished by those acts with death, and 
the ignominy of piracy. 

FourMy. — If such person be neitiier interested in the slaves 
themselves, nor engaged, personally, in making otiiers slaves, nor 
employed in carrying them, knowing them to be slaves, but transports 
merchlandise merely, and that as a carrier of goods for others, to earn 
freight, rather than cooperate in making or paying for slaves, it is 
not declared to be an oflfence of any kind by any of the existing acts 
of Congress. 

All principles can best be illustrated by examples. 

Allow me, then, to make these four positions more clear and intel- 
ligible to you, by some details of the &cts and directions recently given 

VOL. n. 34* 
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by this court in the case of the Porpoise, commanded by Cyrus Libby, 
and to whose trial I have just referred. 

I do this for another purpose, also ; and that is, to apprize you of 
some of the kinds of evidence which are admissible in such cases, and 
their bearing. Because the proof, in regard to these transactions, is 
often difficult, — complicated, — in several respects novel in character, 
and doubtful as to its competency. 

Libby was indicted and tried in the Maine district of the first dr- 
cuit of the United States Court, at an adjournment, in July, of the 
May term, 1846. 

He belonged to Scarborough, in the State of Maine, and commanded 
the brig Porpoise, a vessel owned by citizens of the United States. 
He was charged with having received on board said brig, on the 8th 
of December, 1846, within flow of the tide, at a place called Lorenxo 
Marquez, on the eastern coast of Africa, a negro adled Luez, not hdd 
to service by the laws of the United States or either of them, and with 
an intent to make him a slave. 

The defendant was arraigned on this indictment, at an adjourned 
session of the court, in August, 1845, when the indictment was found: 
and pleaded thereto not guilty. 

The trial came on Jdy 7th, 1846, and, after a full hearing, was 
committed to the jury on the 16th of that month, under the following 
rulings ; and also the following charge of the court on the various 
questions of law arismg in the cause. 

Most of the &cts will be stated in the opinions of the court, that are 
necessary to understand the grounds of the law upon them. 

It is sufficient to say here that the Porpoise was proved to bel(mg 
to G. Richardson, of Gorham, Maine, and to have sailed fiom Portland 
in 1842, on a freighting voyage, under the command of Libby, both 
being American citizens. 

He was instructed, when reaching Bio Janeiro, as he did in January, 
1843, to report to Kiiiffht, Maxwell & Co., as consignees, with author- 
ity in them to let her ror freight, or sell her at a lunited price named 
in the instructions. 

On the 14th of January, 1843, they entered into a charter-party 
for her with one Franceco, a Brazilian, for one year, and as much 
longer as was necessary to complete any voyage then begun, at the 
rate of 900 milreas (atout $460) per month, and to carry no persons 
not free, and no goods illegal in character. 

She sailed thence for the eastern coast of Africa the next month, 
with certain merchandise and free passengers on board, as hereafter 
described ; and while on the coast of Africa, and on her return, was 
employed in the manner which will be stated in the opinion of the 
court. 

On her return, she was informed against by Johnson, a free colored 
man on board, who had been severely punished in Africa for taking a 
boat ashore without leave ; and after examination at Bio before the 
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American minister, consul, and the commander of the American 
squadron, was sent home by the latter for a breach of the laws of the 
United States against the slave-trade. 

In the course of the trial, the counsel for the government offered 
evidence in order to show Libby's knowledge and intents in this voyage, 
— that while on the eastern coast of Africa he had received on board 
the Porpoise not only the boy called Luez, and the sole one named in 
the indictment, but another boy by the name of Pedro, who was a 
slave, and a brother of Luez, and, at another port, another boy, by the 
name of Guilheme. 

And the government proposed to prove, also, some fects which took 
place on a prior voyage of the defendant in the Porpoise, on the west- 
em coast of Africa, under the same general charter-party; and 
urged the admission of all this for the purpose of showing the knowl- 
edge of Libby of the illegal objects of the hirers of the vessel, and of 
the slave character of the black, Luez, when he was taken on board. 

The court ruled that anjrthing done by Libby, or those who char- 
tered the vessel during the voyage, and near the time when Luez was 
taken on board, might be shown, in order to prove his knowledge and 
intents ; but nothing of a separate and independent character, trans- 
acted at a different place, and on a different voyage, and so distant in 
time as not to bear on this transaction, nor he be likely to come pre- 
pared to meet or rebut it on this trial. (See note, 1 Denio. R. 574 ; 
The People r, Hopson.) 

On the same principle, it was ruled that questions could not be 
asked as to what afterwards became of some of the slaves put on 
board a vessel called the Kentuckv, that sailed to Brazil from that 
part of the African coast, while Libby was there, unless the govern- 
ment proved first some connection in interest and business between the 
Kentucky and Libby, or between those slaves and the receiving Luez 
on board the Porpoise, which is the only charge in the present indict- 
ment. 

The letters of G. Richardson, the owner, as well as of his con- 
signees, written to Libby before Luez was on board, and giving instruc- 
tions as to the object and character of the voyage, though objected to 
by the government as not being competent evidence, were admitted as 
a part of the res gestce, to show the design with which the vessel was 
sent from this country, and chartered ; and, if believed to be written 
honestly, and not as a cover or artifice to conceal illegal objects, the 
jury were instructed they should tend to rebut any improper views in 
the outset in this voyage of the Porpoise. But if designed to conceal 
illegal objects, they were an aggravation of the offence. So letters of 
freedom, or acknowledgments of manumission to Pedro, at Lorenzo de 
Marks, and to Guilheme, at Lihambane, made before persons styling 
themselves to be notaries public of the Portuguese government, 
with their seals annexed, were also allowed to go to the jury, though 
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objected to by the counsel for the United Stat^,* and penniasion 
given to Libby to ofiFer any evidence in his power as to their bdi^ 
genuine, and as to his having possession of them, believing them to be 
genuine when these boys were received on board. The court said it 
should instruct the jury that, being under the signature and notarial 
seals of persons purporting to be notaries public, they might be con- 
sidered prima &cie genuine, without any collateral prooi^ and wefB 
to be presumed to have been executed at the time of their date (1 
Beyt on Presumptions, 116), which was before the boys came on 
bojurd. The court allowed in evidence, to corroborate th^n and 
strengthen the probability that thev were executed before Libby left 
the coast, the facts ^t the paper had the royal water-marks on it, 
such as is used by the Portuguese public officers there ; that it had 
also the stamps for duties which are affixed there ; that it was like 
other paper, in appearance and texture and marks, which is used there 
for public purposes ; that the name of one of the notaries is the name 
of a person known to have acted as a Portuguese notary public there 
on other occasions ; that the seal annexed to a passport, connected 
with one of the documents, is the seal used by the officers of Uie Por- 
tuguese government there ; that these papers were lodged with the 
regular authorities at Bio, when the Porpoise arrived there, and were 
forwarded here with a certificate on each, by a person purporting to 
be a Portuguese consul, stating that the notaries signing and seaiUng 
were legal officers of Portugal, on the eastern coast of Africa, and 
were accompanied with translations of all into English, and w^re so 
forwarded under the signature of the American c(msul at Rio, as hav- 
ing been applied for by Libby, the prisoner. 

These facts and circumstances were all permitted to go to the jury 
for their consideration, but under instructions to be given upon th^n 
in the charge, that the papers purporting to be manumissions should 
have no weight, unless, in the end, they believed, from all the testi- 
mony, that me accused had them in his possession, or had seen and 
believed them to be genuine, when he took Pedro and Gnilheme on 
board. 

And if he so had them, or so saw and believed, that was sufficient, 
whether the due execution of the papers was technically proved or not 
For, if so believing, he, of course, did not intend to make th«n slaves, 
by so receiving and carrying them, since he carried them as free per- 
sons, and, for aught which appears, they still remain free. 

[Both of them were then in conrt, nobody churning them as shtves since they came 
onboard.] 

After the evidence was closed, and the counsel on both sides had 
submitted their views to the jury, the opinion of the court on the 

• Peake eo 76 ; lO Mod. 66; 8 Wheat 888; Story on Bills, 266 sec; 10 Pet BcC 
170; Greenleaf eo 1 Denis, 276. 
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general principles of law arising in the case was stated, with extended 
references to the testimony. 

The law as laid down, on the main points, was as follows : 

The first question, made as to the voyage, by the counsel for the 
government, is, that it was illegal, on me face of it, to carry such 
merchandise on freight, from Bio to Africa, as was taken in the Por- 
poise. But the jury were instructed, that, for aught which had been 
proved, the voyage of the Porpoise, as planned by Sie owner, G. Bich- 
ardson, was an ordinary one, and, on its face, not in violation of any 
act of Congress. It was under consignment to Knight, Maxwell k 
Co., for usual employment in carrying freight, or for sale at a Hmited 
price. 

Next, they were instructed, that the charter-party entered into by 
the consignees with Franceco for one year for nine hundred milreas, 
or about $450 per month, to carry any lawfrd merchandise or free 
passengers, was, on its &ce, not a vovage prohibited by any law what- 
ever. Yet all these might be colorable and fidse. 

It was then a further and very important inquiry, whether anything 
occurred afterwards, and in connection with the voyage, which should 
alter the legaUty of it, in the appearance of its legidity. For, how- 
ever lawful in part a voyage might be in its inception, or external 
features and purports, circumstances might be developed and miscon- 
duct occur afterwards, which would indicate it to be entirely unjustifi- 
able. 

The Porpoise, in this case, after such instructions and such a char- 
ter-party, sailed from Bio in February, 1844, for the eastern coast of 
Africa, with several passengers on board, who were BraziUans, and 
some of them agents of Franceco, with a cargo consisting of rum, 
cotton goods, iron bars, gunpowder, brass rings, &c., being articles 
such as are in demand on that coast, and such as usually are sold for 
money, and slaves purchased sometimes with the proceeds ; or such as 
are ouen exchanged for slaves. The cargo was limded there at difier- 
ent fitctories, under the direction of Paulo and others, and a launch, 
which belonged to him. 

The Porpoise arriving there in April, 1844, and remaining on the 
coast till December, 1844, landing the cargo at the places described, 
tended to show L.'s knowledge of their business; and for the same 
purpose he was proved also to have gone on shore occasionally, during 
the time, to get provisions at the &ctories ; sometimes dined there by 
invitation with Paulo ; saw slaves in their yards, and some of the wit- 
nesses swear he was present at times, with themselves, when some 
were bought and branded by Paulo. It was further shown, that he 
sailed in company from Lorenzo de Marks to Inhambane with a vessel 
called the Kentucky, and under the control of Franceco and Paulo, 
and took on board there some of her crew, who were Americans, as 
passengers, before the Kentucky loaded with slaves under a Brazilian 
captain and crew, and sailed with them as she did to Brazil. 
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That the Porpoifle and Eentnckj hung out lights in tho night tat 
each odier in going from Lorenzo de M^ks to Inhamhane, a voyage 
of sixty or seventy hoars ; that Libby took on board th^re <me Amcan 
boy, before named, called Goilheme, and another on his retom at 
Lorenzo de Marks, called Pedro, bat both supposed to have the man- 
umission papers before described ; and carried no oth^ Africans, unless 
he knowingly received Luez, as charged in the indictment, and car- 
ried him about fifteen miles to Liaak, where he was landed inih Paub 
and the pilot's crew. 

That after Libby's return from Inhambane, he waited, by directiiHi 
of those chartering the Porpoise, till a slave vessel, the Galafelia, was 
loaded, and sailed the same day he did for Bio, — but he with no cargo 
on board the Porpoise, and merely provisions and water and some finee 
passengers, and uie two boys, Guilheme and Pedro. Various other 
incidents and expressions used by Libby i^ere ^ven in evidence to 
prove his knowledge of the business in which I'ranceco and Paulo 
were engaged, and in rebuttal, showing his disaf^roval of it; and espec- 
ially the evidence before referred to, in the rulings of the court as to die 
manumission of Guilheme and Pedro, before he took them on boaid. 
In all of these, the court instructed the jury, that the conduct of 
Libby, on the whole voyage, must be conffldered legal or iHegBi 
according to the real intentions with which he ^tered upon it, and 
conduct^ till its close, accompanied by such acts as Congress has 
made penal. The law requires both, to constitute a capital crimOy 
intentions to make persons slaves, and such acts as either kidnapping 
them, or receiving them on board a vessel with such views. P<Mr 
intents without acts, or acts without intents, are insufficient. Where 
an act is a crime and capitally punished, courts and juries must 
require very decisive participation in the principal offence by a guiltf 
intent, — more than is neo^sary to avoid a contract, to recover for 
what is done or ftunished in sucn a case ; though even there it must 
be clear. 

There they must aid and participate in the principal design, or in 
the illegal acts themselves. (See 1 N. H. B. 165, and cases ^ere 
cited.) 

Without any explanations as to such a voyage, and with such com- 
panions and such a cargo as Libby sailed with fr(»n Bio to the 
suspicious coast of Africa, and returning in such polluted company to 
Bio, it might be entirely justifiable to infer that he was a co-partner 
in the slave-trade itself with Paulo and Franceco, participating in the 
slave-trade itself, by receiving Luez on board ; profiting l^y its gains, 
blackened by its guilt, intending to assist in the confinement of 
its victims, and cooperating designedly in depriving them of liberty, 
or in perpetuating such a wretched condition by transporting th^n in 
bondage to a foreign country. And if the jury believed this to be his 
position, after all me evidence and explanation on his part) then it was 
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competent and proper, however painful, to find him guilty of the capi- 
tal offence charged in this indictment. 

It would make him a principal in the trade; and the jury need not 
trouble themselyes about the circumstance that some sections of the 
act of Congress, like that now under consideration, did not eo nomine 
punish aiding and abetting^ while others did. 

Libby's conduct in such case would not be like that of one merely 
an aider, — an accessory before or after the &ct, — or an abettor in it; 
but would be that of an active participator, — one of the principals, — 
and equally guilty and equally punishable with other principals. 

In short, gentlemen, consider it the law for this trial, that if Libby 
himself was a coowner in the slaves, if he embarked in the profits and 
loss of the slaver's voyage, if he had power and control over the slave 
cargoes, if he united in the kidnapping or confining, the purchase or 
the sale of them, he was a principal with the others in both heart and 
deed ; and as such, he can and ought to be punished capitally, under 
the act of Congress, for receivii^ any of them <m board of die Por- 
poise. 

But, on the contrary, he and his counsel deny all this, and they 
offer much evidence, and refer to numerous circumstances, to rebut it 

The jurv will examine them with care, as it is a case of life and 
death ; and if reasonable doubts as to guilt remam, after examining 
them, he is entitled to an acquittal under this indictment, however he 
may be guilty of a different and less crime for carrying slaves for 
others as a mere carrier, and be liable to conviction under the other 
indictments now pending against him for such last offence. 

Some of the &cts relied on by the prisoner are these : 

From the charter-party itself, it is insisted to be clear, that Libby 
had no idea of entering into the transportation or purchase and sale 
of slaves; that however he may have seen and Known the slave 
dealing of his employers, he conducted throughout in accordance with 
the contract, adhering to it in substance, and not using it as a cover ; 

foing with the intent to take no slaves on board, no persons whom 
e supposed to be slaves ; buying none, selling none, allowing none to 
touch his vessel or boats, but only diose he believed to ]^ manu- 
mitted like Pedro and Guilheme, or to be the crews of the Afirican 
pilot, like Luez, and which crew it was necessary to have temporarily 
on board, and to carry whom, while piloting the vessel, was, of course, 
not within the spirit or letter of the act of Congress. 

It was further insisted, that his birth, education, and principles, all 
preclude the idea he should attempt to violate so important a law of 
his country. That he had no motive for it, in receiving any increased 
wages, — no indemnity, no security ; nor had his owners anv object, 
to expose their vessel to forfeiture, or he or his crew any inducement 
to risk their lives and property, as well as character, in such an ille- 
gal enterprise, — the freight, to be paid monthly by the charter, being 
proved to be only an ordinary rate. 
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On all the facts appealed to in support of this view, ccmnected with 
those urged by the government to sustain a different view, it was for 
the jury, ana not the court, to decide what was Libby's real object ; 
and, if they believed he received Luez on board knowingly, and sup- 
posed him to be a slave, and with intent to make or continue him a 
slave, they should convict ; but if otherwise, acquit of the capital 
offence. 

The court, as before remarked, do not consider this one of those 
cases where a certain act is made penal, without reference to intent. 
Because the act of Congress itself makes the intent, the great 
essence of the offence, as it is, in most cases, of crimes. Without the 
mah anitnoj — the evil mind, — the guilt to be punished cannot, in 
a case like this, exist. 

It is true that the lerislative power may be broad enough to declare 
certain acts to be illegsd, and to punish them, without saymg anything 
about motives. 

But no act of Congress has, in terms, made such a charter-party as 
that of the Porpoise unlawful on its &ce, though made to slavers, and 
to carry their goods. Nor has any act prohibited the freight to the 
coast of Africa, whether as an owner or carrier for others, of rum or 
gunpowder, or colored cottons, or brass rings, independent of any 
design to use them by the carrier himself in the slave-trade, or to 
engage with them himself in its traffic and merchandise. 

If we, then, without any express law, were to hold that such a 
voyage or freight was on its fece illegal, we should make the law, 
rather than expound one already made. It may seem a little singular 
to this generation, but before 1794 it was not punished as illegal for 
citizens of the United States to engage even in the slave-trade itself, 
whether foreign or domestic. 

We had, to be sure, while colonies, been obliged to submit to the 
importation of slaves by the parent country, though under earnest 
remonstrances of our fathers against it. We had felt its horrors in 
our own persons, — our sons and daughters taken captives by the savages 
and held as slaves, and, at times, so sold in the Montreal market, and 
again and again redeemed, as was Stark himself, the subsequent hero 
of Bennington, by an agent of New Hampshire. 

We have since seen it worse than repeated as to our gallant seamen 
by some of the barbarians of Africa herself, — by the semi-savages of 
Algiers and Tripoli, — till we became powerful enough to avenge our 
wrongs, and prevent a renewal of them. In short, the whole Union, 
even before the adoption of the constitution, had gradually become 
convinced that the only mode effectually to extirpate what the north- 
em States considered the curse of slavery, was at an early day to stop 
the addition to the number here from abroad ; not only thus cutting 
off a large and constant supply or reinforcement, but putting an end 
to the introduction of new ignorance, new superstitions, new pagan- 
ism, and allowing the arts of civilization and Christianity gradually to 
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elevate and make more safe the liberation of slaves long remaining 
here ; and when safe, to do it by returning them, more civilized, to 
enlighten and reform slavery at home in Africa, or by releasing them 
here, when fit subjects for emancipation, — thus, in time, to terminate 
the evil throughout and forever. 

Seeing and feeling all this, and that slavery itself might thus, in 
time, safely cease, the prudent framers of the constitution secured a 
right in it to prohibit the slave-trade into the United States after 
1808, with an implied power to prohibit it at once from being carried 
on abroad by American citizens ; and left slavery itself to be abolished 
here entirely, and as fast as each State should find it expedient and 
secure to itself It is from this apparent that the foreign slave-trade 
with this country was left to each State to legislate for itself till 1808. 
Accordingly, most of the States, after the Kevolution, even at the 
South, acted promptly for themselves, and prohibited the importation 
of slaves into their own limits from abroad. 

But nothing was done by Congress, under the constitution, in 
respect to the slave-trade, till an act in 1794 made it penal for 
Americans to engage in it abroad. No court or jury of the United 
States could, before that, have inflicted penalties on persons engaged 
in that trade ; nor could they then, by that act, have inflicted them on 
those engaged in the slave-trade to the United States. Only the 
judges and juries of each State could enforce their own laws against 
this trade. It is more emphatically the rule under a government of 
specified powers, such as the constitution of the General Government, 
that its oflScers cannot regard and punish as offences anything not 
forbidden by the constitution, or by acts of Congress. 

The further history of the legislation of the General Government on 
this subject is very instructive on this point, as also on the peculiar 
character and proper construction of the particular law the prisoner is 
now tried for violating, as distinguished from other laws of a kindred 
but less severe character. Adverting to it, then, for a few minutes, 
— Congress having made, by that first act, the fitting out of a vessel 
here for the foreign slave-trade punishable by a forfeiture of the 
vessel, and two thousand dollars fine, proceeded next, in 1800, six 
years after, and made any citizen of the United States engaged in 
that trade liable to double the amount of his interest therein ; and, 
furthermore, they punished with a fine of two thousand dollars, and 
imprisonment not over two years, the serving in any such vessel by a 
citizen of the United States. 

Next, in February, 1803, Congress, in aid of those States which 
had voluntarily prohibited the slave-trade into their boundaries from 
abroad, made it penal to import slaves into them, and forfeited the 
vessel in addition to imposing a fine for each negro thus introduced. 

Again, on March 2d, 1807, Congress, in its eagerness to exercise 
the constitutional right to prohibit the slave-trade to this country at 
all after the commencement of 1808, passed a law in advance, 
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expressly forbidding any such importations, under the penalty of 
forfeiting the vessel, and paying a fine of twenty thousand dollars, and 
imposing a further fine of five thousand dollars on any person ^ding 
or abetting therein, and subjecting those interested in flie slaves them- 
selves to imprisonment sa well as fine. 

After this, it was not till the treaty of Ghent stipulated for fortha* 
measures towards the abolition of the trade that, in 1818, an act was 
passed forfeiting any vessel of the United States engaged in that 
trade, to or firom any place whatsoever ; and, furthermore, imposed 
a fine from one to five thousand dollars, and imprisonment &om three 
to five years. 

It punished, in like manner, the transportation firom any place abroad 
of a negro or mulatto not held to service by any of our own laws, 
and made some other modifications of former acts on this subject 
But not content with this moderation for the worst cases, and seeing 
there were different degrees of turpitude in the mere carrying of slaves, 
and being engaged on the Afncan coast, or any foreign shore, in the 
kidnapping of them, or securing them on board, or in decoying or 
forcing them on board in any way, to make them slaves. Congress, in 
A. D. 1820, passed an act, declaring the latter ofience a piracy, and 
punishable with death. 

This is the act, and not that of 1818, or any prior or milder (me^ 
under which the prisoner is now on trial for his life. 

But to hold, under this last law, that the mere carrying of cottons or 
rum to the coast of Africa, without regard to intent, and without 
meaning to make men slaves, by seizing or carrying them away, is a 
capital offence, when Congress has not said so, would be a great 
stretch of judicial legislation. Congress has not done all things on 
this subject, because it has done some. This has been shown fiJly in 
the history of its legislation just sketched to vou. So, if one State, fijr 
instance, prohibits selling spirits without a license, another does not. 
But the judges, by construction, cannot punish such sale in the latter 
State, unless it is prohibited there also. So of the keeping of gun- 
powder, in large quantities, in cities. So of carrying deadly weapons. 
They are punishable only by the courts of a State where they are pro- 
hibited, and not by the United States courts, unless expressly made 
penal by some act of Congress or the constitution. K we were to 
pronounce the carrying such goods as the Porpoise freighted illegal, 
and a capital offence, without reference to the intent not to be engaged 
in making negroes slaves, or even carrying them on board, where 
should we stop 7 

The whole trade to Africa, by such a system of construction, might 
be abolished as illegal, and this, too, by the judicial tribunab alone. 

That whole trade is all, more or less, in articles suitable to be ex- 
changed for slaves, or sold there, and the money invested in slaves. 
The owners of the cargoes know this, who carry for themselves, as 
well as the owners of vessels who carry such articles for others. The 
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whole coast, from the Isthmus of Suez to Algiers and Morocco, and 
the mouth of the Niger, doubling the Cape of Grood Hope, to Cape 
Inaak, to Mozambique, Zanzibar, and the Red Sea, — the whole is black 
witii slavery, and has been probably since the days of Joseph, who was 
sold to the Ishmaehtes to be a slave in Egypt. And the great export 
of Africa now — not the only, but paramount one — is slaves ; as much 
as silver is from Mexico, and coffee from Cuba. Slaves are the chief 
means of payment fix>m the interior for their wants in foreign 
merchandise, and are universally made, used and sold. The Pacha 
of Egypt, one of the most enlightened rulers in Africa, though pro- 
fessing to abolish the slave-trade, is believed by travellers to go even 
beyond this, and to make annual incursions over his Ethiopian borders 
to fill his armies and household with captive slaves. 

And till education and Christianity elevate the African mind — 
elevate their governments — above the savage practice of making cap- 
tives in wars slaves, rather than mere prisoners, to be exchan^, — 
for this is the great seat and source of the evil, and has been in all 
ages, — I say, till these great principles, with re-colonization and 
advances in mdustry and the arts, lead the African people to mitigate 
the horrors of war as to prisoners, as has been their influence in 
modem Europe, since our proud British ancestors were sold into 
bondage in the slave-markets of Rome, and induce them to produce 
articles enough, independent of slaves, to exchange or sell, to supply 
their wants in foreign merchandise, nothing but the extirpation of the 
foreign slave-trade can be at all effective in lessening the evils of 
slavery in that wretched quarter of the globe. 

In regard to the American efforts to break up the foreign slave- 
trade, and to take away the demand and the market, whether by fleets 
on the coast, or pen^ severities inflicted here, the courts of the 
United States can go, and are disposed to go, as far and as fest as the 
laws permit. But they cannot go further, without exercising judicial 
legislation, without usurpation, without infidehty to their oaths. 

We are mere agents of the laws, to execute, and not enlarge or add 
to them. K they reach only to punish carrying slaves, we cannot 
extend them to punish carrying merchandise. Whenever Congress 
may choose to go further, and pimish, as illegal, the transportation of 
any merchandise to Africa, whether by its owners or for owners, and 
those others mere merchants or slave-aealers, — if that merchandise be 
such as is usually exchanged for slaves, then such a voyage can be 
treated as illegal ; but not till then, unless undertaken with the intent 
to participate in that trade, and accompanied, before its close, by acts 
of seizing or receiving on board slaves, knowing them to be such. 

So, if Congress should please to go further still, and can do it con- 
stitutionally, and pronounce it illegal to carry articles to any slave- 
holding country, — Brazil or elsewhere, — suitable to be used by slaves, 
and to thus help sustain the institution or condition of slavery, — 
whether shoes, ploughs or clothes, of domestic or foreign manu&cture, 
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— or make it penal to bring hither or consume the productions of slave- 
labor, — whether cotton, or sugar, or tobacco, — the courts of the United 
States can then, but not till then, punish such acts. These acts are, 
in the views of some, sinful, and should be denounced as illegal. And 
England has, of late years, actually imposed a higher and discriminat- 
ing duty against slave-grown sugar, though allowing it to be imported 
and used. But recently she haa abolished that discrimination, seeing, 
probably, if it was immoral or inexpedient to consume sugar unless 
under a higher duty, it was immoral, if not inexpedient, to consume 
it at all, on account of its vicious origin ; and not probably being yet 
prepared, with some, to hold the use of all articles produced by slave- 
labor as a culpable participation in its guilt. But let the United 
States government prohibit the consumption, or purchase, or sale of 
articles produced by slave-labor, black or white, or the sale of any- 
thing likely to be used in the slave-trade, — it will then behoove courts 
and juries to enforce such prohibitions, if they can do it constitution- 
ally. 

But till then we possess no authority, acting on common-law 
principles, or any subtle distinctions in the metaphysics of moral 
science, to set up our private opinions and attempt to enforce them, 
without any legislative warrant fix)m Congress. 

A single illustration more on these &tinctions, and I have done 
with tiiem. 

It is drawn jfrom a practice common elsewhere, but which, it may 
well be a cause of gratitude, is less known among ourselves. Two 
duellists proceed to the field of honor, with their weapons and seconds. 
The seconds aid and abet, by arranging the terms of tiie fight, by load- 
ing the pistols, and giving orders to fire, and hence are punishable like 
the principals. But who ever heard that the coachman, or hack- 
driver, or conductor of the railroad-cars, who aided to carry them or 
their pistols and balls, was ever indicted as principal, or punished 
as such ? The carriers may have kno\m the intention of the parties 
to fight, but they had no object beyond their own fare, or common 
wages, in their customary business of carrying persons and things for 
hire. 

If this was merely the design of Libby, and nothing more, it is clear 
that he cannot be punished for a capital ofience. Something has been 
said of former decisions bearing on this question, as more or less 
stringent. The principle involved in Baptist's case (2 Story 240), 
decided by my eminent predecessor, was the same as that adopted here. 
The facts there difiered from this, as to the conmaencement of the 
voyage being more disconnected with the trade itself ; but the conduct 
there afterwards, in t^ng known and shackled slaves on board, and 
carrying them firom one foreign port to another, was open, reiterated, 
and far stronger than in the present instance. 

Nor am I aware of any decided case, connected with these questions, 
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where the courts of the United States have held doctrines concerning 
them difiFerent from those just laid down. 

Take up, then, gentlemen, all the circumstances in the present case, 
diflFering as well as similar to that of Battis, and any former decis- 
ions. Look at the whole real object and character and conduct of the 
voyage, and then decide whether the three points are satisfactorily 
made out or not, which are necessary to convict under this indictment, 
namely : 

1. That Libby was a part of the crew or ship's company of a 
vessel of the United States. 

2. That he received Luez on board the Porpoise about the 8th 
of December, 1844. 

3. That he did it with intent to make him a slave. 

I omit repeating to you, gentlemen, any further details under this 
or other heads, which were gone into in the charge in Libby's case, 
lest your patience would be taxed too much. 

Aid I conclude with what was said there as applicable to all com- 
plaints of a like kind coming before you. That while, on the one 
hand, you cannot be too anxious to vindicate your country ifrom any 
imputation of connivance at the illegal tra£Sc in slaves from the 
Amcan coast, and to punish every offence, satisfectorily proved, 
against its laws on this subject (this nation being first and foremost in 
the world to hold up such offences to condign severity of punishmentV 
and solicitous, as we all are, to show every people tiiat no reasonable 
effort will be spared to sustain the policy of most of the present 
governments of Christendom to suppress that inhuman traffic, yet 
you will, of course, abide by vour oaths in doing this, and convict 
the prisoner only if guilty unaer the laws and the evidence. And 
you will be happy to find, in any case, if these laws and the evidence 
justify the conclusion, that one of your own countrymen, charged with 
this crime, has been so true to the biddings of duty, and so fiuthful to 
the laws, — so observant of the honors and character of the place of his 
birth and education, — as not to pollute his hands with participating in 
the gain or the turpitude of what in the present age is genei^v 
regarded so ignominious, as well as cruel, as Uie trade in human blood. 

VOL. n. 36* 
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REPORT OF THE COMMITTEE ON THE JUDICIAL DEPART- 
MENT, MADE TO THE CONSTITUTIONAL CONVENTION, 
CONCORD, N. H., NOV. 19, 1850. 



The Committee on the Judiciary ask leave to report, that ihej 
have carefully examined those parts of the existing constitution whi<^ 
relate to the subject confided to them. 

Constitutions being the great fundamental laws passed by the peo- 
ple, should, in our view, not be recommended to be changed, except in 
matters and to an extent clearly desired by the peoj^e. To that 
extent, so far as ascertainable by us, we have, therefore, considered it 
our duty to go, notwithstanding the private opinions of some of us 
differ on several of the matters proposed to be changed. Thus guided 
in our deliberations, we first considered the alterations which might be 
proper in the term or tenure of oflSce in our different judicial func- 
tionaries. In the present condition of public opinion in the State, a 
majority of the committee think that this term should be different in 
most classes of judges from what now exists. It is now, except with 
justices of the peace, during good behavior. In them, it is only for 
five years ; in order, after tnat period, to bring their behavior under 
pubhc consideration, and to reappoint them or not, as the conduct of 
each incumbent and as the public interests may appear to require. 

We think this provision for a short term of office has operated well 
in practice, and would, therefore, advise the adoption of a like system 
as to all judicial officers ; though with more hesitancy as to the judges 
of the Superior Court than others. It is true, that by address to the 
Governor and Council, or by impeachment, judicial officers can now be 
removed at any time ; but some defects of character, and some kinds 
of unfitness that may be developed, would seem to be corrected with 
more delicacy, and with equal if not greater efficiency, by omitting to 
reappoint where at Umited intervals a reappointment is made to come 
under consideration ; while the incumbent, by receiving a reappoint- 
ment, will obtain one of the most grateful rewards and powerful 
encouragements to well-doing which belong to pubhc life. 

The experience on this su^ ect in this country has not, to the extent 
originally feared, proved unfiivorable to the stabiUty of the judi- 
ciary under short terms of office; it being found in practice not 
unusual to reappoint, while the incumbent, by good legal acquire- 
ments, sound health and close attention to his pubhc duties, seems 
worthy of it. 

On account of this change in the length of the terms of judicial 
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ofi5ce, and the incumbents coining under review as to fitness so often, 
we have recommended not to retain longer the disability on account of 
mere age. 

As the judges of the Superior Court are the most important of this 
class of officers, and would be likely to serve at lower salaries when 
the term is longer, and would be capable, by more experience in 
office, to understand better their more difficult and responsible duties, 
we propose to shorten their terms only to six years, and those of 
county judges and judges and registers of probate to four years, and 
justices of the peace, as well as trial justices, to two years. 

Another argument in fiivor of six and four years, rather than five, 
for the higher judges, and two instead of otherwise for ordinary 
justices of the peace and trial justices, is the economy of time in elect- 
ing them at the biennial periods, which seem to be preferred by the 
convention for electing representatives to the Legislature, and for the 
stated meetings of the Grovemor and Senate. 

The attention of this committee was next bestowed on some changes 
in the appointing power as to judicial officers. They are now selected 
by the Governor and Council; but public opinion seems to us to 
require that, as a general rule, so many of them be appointed directly 
by the people as can be without too great expense and loss of time, 
and as are likely to be sufficiently known to tiem. It is, too, in our 
view, the right of the people in republics personally to exercise all 
official duties, and personally to act in all public anairs. But when 
this is not convenient, and is very laborious and expensive, except in 
democracies quite small as regsurds both numbers and territory, the 
people have the same right to act by agents for legislation, for 
executive purposes and judicial, as they have to act individually and 
directly. And it is a matter of usage not to be changed too greatly 
and suddenly, as well as of convenience, economy and benefit to them- 
selves, whether, in practice, they appoint at once every agent, or 
appoint some through the instrumentality of other agents of their own 
selection. In both cases the people, as they should, control and 
govern. 

Hence, when a class of candidates for office or agencies may reside 
so remote firom some of the community, or be of such a character and 
profession, as not to be probably well faiown to most of them, a major- 
ity of us think it is for the advantage of the people themselves, both 
in point of economy and of a wise choice, that such agents be not 
selected by the people at large and directly, but by a tew others of 
their own choice, less expensively, living nearer and likelv to know 
them better, and under strict accountability to the people mr making 
a good choice. The few thus electing will still be a part of the 
people themselves ; will be by all of them in districts appointed agents 
for all ; and will, by their residence and public standing, be more hkely 
to be better acquainted with the candidates and their peculiar qualifi- 
cations than the whole people, most of whom have never or seldom 
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seen them, nor heard of them, nor live so near to them as to be able 
readily to inquire into their fitness. 

But when the office is of a mere local and limited character, and 
the candidates reside near, and are probably well known to that part 
of the people who may vote for them, any aid of intermediate agents 
may well be dispensed with. Consequently, as ordinary justices of 
the peace and trial justices should belong to the town where they offi- 
ciate, the people of the town — these small democracies, or republics in 
miniature — are presumed to know the candidates in person, to be 
acquainted well with their qualifications, and to be able, with ease, 
economy, safety, and in most r^pects with benefit to themselves, to 
elect them directly. Their own judgments, in such cases, are also not 
so exposed to smister influences by others, or sudden impulses, and 
their confidence reposed in the incumbent and his decisions will be 
greater. Hence we recommend this change in the mode of the 
appointment of ordinary and of trial justices, except where more than 
one trial justice in a town is provided for by the Legislature; and then 
that one of them shall be appointed by the Governor and Senate, 
in order to attempt to overcome any political bias or error crept in 
fi"om exciting causes, and to insure in such cases more fiilly the con- 
fidence of sSl in the &ir administration of the laws by these local 
tribunals. 

For reasons similar to what have influenced us to recommend the 
selection of justices of the peace and trial justices by the people, we 
advise that all county judges, and commissioners, and judges and 
registers of probate for each county, be elected by the people of each 
county, the candidates residing so near to most of them, in our present 
system of small counties, as to be likely to be generally known or 
easily inquired about, and their qualifications well ascertained. Prom 
the large amount of property adjudicated on by judges of probate, and 
the great trusts reposed in them, some of us are willing to have their 
appointment remain as now ; but a majority of the committee think 
that it should come within the general rule as to offices for counties. 
The judges of the Superior Court, however, acting as they do fi>r the 
whole State, and not any one town or county, stand differently. They 
would, by analogy, receive their appointment firom the people of the 
whole State, voting directly for them. Yet, considering that they are 
not political officers, are not likely to be much known to the peojue of 
every town, and that full information as to their qualifications would 
not usually exist, and could not readily be obtained as to candidates 
residing in remote sections, we consider it wiser for the people to 
select them through the Governor and Senate. Such information 
could more easily be obtained by the latter, if not already existing, as 
some of the Senate come from every district of the State. 

And the people, when generally intelligent, as ours are, would be 
no more unwilling to have judges selected by agents of themselves, 
and accountable to themselves, when those agents are so situated as 
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probably to know the candidates better, and procure better judges for 
the community, than they are to have judges at all to act in admin- 
istering the laws for the people, rather than themselves attempting to 
do it in person ; or to have agents to legislate or execute the laws for 
them, instead of doing it themselves. The people virtually appoint 
the judge in both instances, though in one they do it per se, in 
person, and in the other per aliud, or by agents. In neitJier case is 
the right or competency of the people called in question ; but the 
convenience and economy and intelligence of the representative 
system is preferred, for tiie benefit of the people themselves, where 
the action is to be on matters remote in distance, and operating over a 
wide area. Why else are the members of this convention, as agents 
of the people, now deliberating and examining for them? It has 
probably been for reasons, in part, like these, that no judge of the 
Superior Court for the State at large has ever, heretofore, been appointed 
directly by the people of the whole State ; and, indeed, the rule has 
not been very different as to political oflScers — none acting as State 
officers at large ha^ng been elected by the whole people directly, 
except the governor; and he may well be an exception, as he is usually 
a person known to edl parts of the State, has usually been before aU 
the people in other eminent offices, and is criticized and his qualifica- 
tions made known fully to the people through poHtical and party 



But it is certainly safer for judicial independence and impartiality, 
the less a candidate for judge has mingled in party strife, and has 
been known in the movements of the political world, however proper it 
may be in a free country, and among a self-governing people, for every 
citizen to possess decided opinions on all great questions, and in no situa- 
tion to halt or falter in sustaining them. By the mode we propose, 
there is, too, introduced a more popular and legislative element in the 
selection, by the assent of the Senate, than when the assent of a mere 
Council, as heretofore, was required ; and yet more freedom from party 
interference or party dictation in the jumciary is secured than would 
be likely to exist in an election wholly popular. 

A few words as to precedents bearing on this point. It is a mis- 
take to suppose that the experiment of electing a judge of a Superior 
Court for the whole State, by the people directly, has been to much 
extent tried in other States, or tried at all with better success. It is 
true that many other States have shortened the term of office, as we 
propose to, and others have elected them by the Legislature — one 
branch of which we propose to have participate here. But it is 
believed that, in respect to this class of judges, not over four or five 
States out of thirty-one have thought it proper to make the experi- 
ment of a popular election by the people of the whole State, directly ; 
and the success which has attended it in some of them, in public 
economy, convenience and useful qualifications of those elected, is 
considered by many as very problematical. Beside the precedents set, 
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in a large majority of the States, against it, we have our own experi- 
ence to show whether, in the mode heretofore acted on, and proposed 
to be still retained as to the Superior Court, the people of this State 
have not been blessed with as learned and fiuthfiil a succession of 
judges, in their higher courts, as any of the few States who have 
adopted a different system. 

The course we pursue, under the constitution of the United States, 
— it being the fundamental law on many important subjects for us, — 
in conjunction with our sister States, throws light on the course of 
reasoning we have adopted, and is a distinguished precedent for our 
guide. That constitution, after being in operation over half a century, 
has never been altered as to the appointment of judges of the Supreme 
Court by the chief magistrate and Senate, and never made it elective 
directly by the people of the United States. Nor is this last mode 
known to have ever been seriously thought of, so strong are the rea- 
sons against it, before enumerated, as applicable here, of great distance 
of the residence of some of the candidates from that of many of the 
people, and their qualifications so little known to them all personally. 

As a precedent, likewise, can any one believe that a selection of 
those judges by a direct vote of the whole people of the Union would 
have given to the country a better court? 

In respect to the filling of vacancies, which must be very numerous 
among so many hundreds of offices, by declining to accept, by resig- 
nation, removads, and death, and great time and expense required to 
fill them by the people, we recommend, on the ground of convenience 
and economy, that they be filled by the appointing power, in each case, 
permanently ; but that, temporarily, in county oflScers, the judges of 
the county or commissioners (when no sucn judges exist) M the 
vacancies till town-meetings in the county can, with convenience, be 
notified and convened ; and in case of oflficers appointed by the Gover- 
nor and Senate, the former alone fill them till a regular biennial session 
of the Senate happens. 

The subject of the jurisdiction, and mode of proceeding in chancery, 
has been discussed some, in committee of the whole, in the convention ; 
and we recommend a change only in the latter, believing that the 
jurisdiction can safely be intrusted to the Legislature, under the limi- 
tations of the 20th article of the bill of rights as it has been amended, 
and of the 90th section of the 2d part of the constitution. It becomes, 
too, of less importance, under the additional provision which we now 
recommend ; and which is, to make each party file an oath to the truth 
of his pleadings, and to allow either to have any facts in dispute settled 
by a jury, and to have the benefit of the testimony of his antagonist 
on the stand, if he pleases to call him. 

The last clause in that 20th article has become unnecessary, by th' 
amendment already adopted by the convention in the former part oi 
it, and by the admiralty jurisdiction over seamen's wages, and trans- 
actions luippening on the high seas, being, by the fedeiul constitution, 
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transferred to the cognizance of the General Government. We there- 
fore advise that it be stricken out. The only remaining head for con- 
sideration, in respect to the judiciary, is the jurisdiction that ought to 
be confided to the difierent judicial tribunals. 

We propose to leave that to be regulated, from time to time, by the 
Legislature, as it has been heretofore, and as public convenience may 
appear to demand, except in respect to justices of the peace, and the 
new courts by trial justices. Here we advise great and interesting 
changes. In regard to the jurisdiction of justices of the peace, we 
propose to transfer all of it, in the hearing of civil causes, to trial 
justices, — to be fixed by the Legislature, and not exceeding three in 
each town, — and to invest them with jurisdiction over all civil causes 
where the amount in controversy does not exceed $50, except cases 
involving the title to real estate ; and leaving to the Legislature, from 
time to time, to regulate the criminal jurisdiction of both classes of 
justices, as well as those of the quorum, and those through the State, 
and the miscellaneous duties of all of them, and the term of office, and 
mode of appointing the latter classes. We further recommend that, 
in all cases, civil or criminal, except to bind over for trial elsewhere, 
either party be entitled to a trial by a jury, before the trial justices 
of the town where the proceeding is instituted ; and that, in all cases, 
the proceeding shall be instituted in the town where one of the parties 
resides. We advise, too, that the jury consist of any number, not 
exceeding six, which the party asking it may desire ; and the decision 
of the jury to be final on all matters of fact submitted to it, and not 
appealable from by writ of error, or otherwise as to the law, where the 
sum in controversy is less than ten dollars. 

It is conceded that these are great changes in the jurisdiction and 
trials by local tribunals ; but we advise them from a conviction that 
the existing complaints concerning the delay and expense in the present 
administration of justice can in this way be mostly cured. There 
have been several memorials referred to us, asking like changes. And 
it is a strong commendation of the mode proposed, that it will give 
redress, in all small disputes, nearer every man's door, — by judges, 
too, mostly of his own selection, — at much less expense, by cutting 
oflF appeals on fects, and yet preserve, imimpaired, the sacred palladium 
of a trial by jury. It is our belief that the present evils grow out of 
the present defective judicial system, and not from any omission of 
duties by the present judicial officers. 

It is a remarkable fact, in support of this view, that from the returns 
made to this convention, by the clerk of the Court of Common Fleas 
for the county of Belknap, it appears that the whole number of judg- 
ments rendered in a given time was 73 under $25, and 60 between 
$25 and $50 ; while between $50 and $75 it was only 37, and 
between $75 and $100 only 14, and only 60 over $100, — making 
those for less than $50 near twenty per cent, more in number than 
all above that amount, and from double to treble all between $50 and 
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$100. In another county, Merrimack, and the only other from whidi 
returns are yet obtained and printed, no statement is made of the cases 
over $100, but those judgments over $50, for 1849, and less than 
$100, are onl^ about 66 in number, and those imder $50 are 153, or 
nearly treble m number. 

In both of these counties, likewise, the cost recovered appears to be 
nearly as large as the debt in the cases below $25, while in those 
above its proportion is considerablv less. 

The evil is thus apparent in the small kind of litigation, and the 
large costs on it, which cover the dockets of the higher courts, and 
which must be much diminished by the amendments we propose. 

We can devise no mode so likely, in our view, as this, to reach the 
root of the evils ; and, what is most desirable in all amendments of 
constitutions, to satisfy that community which is to be governed by 
them. 

As a still further check to vexatious litigation, the Legislature, more 
properly than the convention, could, with public advantage, impose 
cost in all cases of actions in higher courts, and no recovery had of die 
amount within their jurisdiction, nor any fair ground existing to expect 
such a recovery. And so, in case of any appeal or writ of error, with- 
out success in reversing the judgment below, in full or in psoi;, the 
party who carries the case up can be made to, and should, pay large 
cost. 

One subject more deserves some attention, as it is, in one aspect, 
judicial, and open, in our opinion, to improvement. 

There is a clause in the constitution requiring the judges of the 
Superior Court to give their opinions to the Legislature and governor on 
questions of law ; and we recommend a change, imposing this duty on 
tne attorney-general. He is theoretically the law-officer of the gov- 
ernment. A change like this has already been introduced in some 
other States, and it accords with the constitution and practice of the 
government of the United States. As the provision now stands, it is 
often embarrassing to a judicial officer to give an opinion on a question 
without argument on either side ; and which question may be already 
pending, before him, between private parties, or soon to come before 
him, and their rights be prejudged without a full and impartial 
hearing. 

Having gone through with the matters technically judicial, where 
any amendment is proposed by this committee, we would suggest 
another change in relation to the attorney-general and solicitors of 
counties. They are so connected with the ju(nciary that their appoint- 
ment and term of office ought, in our view, by analogy, to be similar, 
and the solicitors be elected by the people in their counties, and the 
attorney-general, for the whole State, be appointed by the governor 
and senate ; and that the former should hold office for the term of 
four, and the latter six years. 

With a view of carrying these various recommendations into eflfect. 
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the committee adyise the passage, by the conyention, of the following 
resolution : 

Resolved, That the last period or paragraph in the S5th article of 
the bill of rights, on the term or tenure of judicial office, having been 
stricken out by the convention, that the 78d article in the 2d part of 
the constitution, on the same subject, be amended, so as to strike out, 
after the word offices, to the word provided, and insert : "If judges 
of the Superior Court, six years ; if judges or commissioners, or judges 
of probate, registers, and solicitors for counties, four years ; and if 
justices of the peace, or trial justices, two years.'' 

That the word President, in this section, be stricken out, and the 
word Governor inserted. 

And that there be added, at the close of this section, the following 
words : " When vacancies occur, in any way, in any of .these offices, 
they shall be filled up, permanently, by the same power which filled 
the office originally ; but that the county judges as to county offices, 
and the Governor alone as to those appointed by him and the Senate, 
may temporarily supply the vacancy, till the regular appointing power 
can conveniently act on the subject." 

That in the 46th article, on the subject of the appointing power as 
to judicial officers, &c., the words judicial offi/^ers, solicitors, and 
registers of probate, be stricken out, and insert, after aU, judges of 
the Sitperior Court. 

And that there be added, at the close of the section, " And all 
judicial officers for counties, including judges and registers of probate, 
and also solicitors for counties, be elected by the people of the respect- 
ive counties ; and all justices of the peace, and all trial justices, by the 
respective towns in which they reside ; except that when more than one 
trial justice is allowed, he shall be appomted by the Governor and 
Senate as aforesaid; and that justices of the quorum, and those 
throughout the State, be appointed, and their duties defined, and term 
of office limited, as the Legislature may direct." 

That in this and all other sections, in respect to judicial officers, the 
word Council be stricken out, and Senate substituted. 

That in the 74th section, 2d part, the vfovia justices of the Superior 
Court be stricken out, and attorney- generai inserted in its place. 

That the 75th and 78th sections be stricken out, the subjects being 
substantially provided for elsewhere. 

That, in the 77th section, the word empowered be stricken out, and 
the word required inserted in place of it ; and that the word trial be 
inserted before the yjovA justices. Also, strike out /owr pounds, and 
insert ffty dollars. After the word concerned, strike out the rest 
of the section, and insert these words: ^^The number of said trial 
justices to be at least one in each town or city, but not exceeding 
three, to be fixed by the Legislature; and one of the parties before them 
must belong to the town or city where the justices reside, and each 
party have the liberty of a trial by jury, not over six in number, 

VOL. n. 86 
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whose verdict riiall be final da the fiKsts in all cases, and not to Ik 
appealed from, or reversed as to the law, in any wajr, in any oaae, by 
a higher tribunal, unless <he sum in oontroveisy is larger than ten 
dollm. (He criminal jarisdicti<m of trial justices, and justices of tiie 
peace, and of justices of the qncrom, and of those diroD^OHt ^be 
State, shall be regulated by the L^latnre." 

That after the word peace, in the 94th section, ther^ be inserled, 
and trial justices. 

That the 20th artide in the bill of rights, rehting to (he jndknaiy, 
stand as it has been amended by the convention, bc^ to strise OQt all 
the words after ^ wry. 

That to the 76th section of the 2d part be added Aese woferdb : 
'^ And they shall provide that, in proceedings in diancery, both poitieB 
^tall file an oath to Ihe troth of their rei^ective pleadings, and eac^ 
party possess the rieht to have the fiu^ in issue tried by a jury, aod 
to use before them uie testimony of his antagonist." 
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HON. JQSIPH STOKT.* 



Oh this oQea6io&» poeseesb^ al; mi^ so much interest and sokrn- 
niij, the eourt wosla adopt a coiuse sisailar to that pursued on this 
subject in another dia^rist of tibe circiiii The genflemen of the hair 
w^ rest aasured that the aj^nropriftte resolutions just offered shonld 
be entered on the records. They have the full o(»currence of the 
whole court The feelings of regret on account of the lamented 
decease of Judge Story, and the sympathies evinced towards his &mil^, 
which had been expressed so widely, were common both to his associ- 
ates and himself There was no necessity to repeat the detailed review 
of the public services and private character of his predecessor, on which 
others nave dwelt so impressively, whose longer and closer intimacy 
with the deceased rendered it proper that they should enlarge, when 
the hand of death had interposed to sever that intimacy till the resur- 
rection of the just. 

He would add, however, what had been said by him in substance in 
another part of the circuit, that all of the profession residing within 
it, and to some extent within the Union, — and, indeed, wherever an 
enlarged jurisprudenoe, connected with commercial, constitutional, and 
natio^ topics, exists, — may well take the liberty to express, what 
they cannot but feel, a deep sense of the great loss they have sustained. 
The learning and eloquence which in hmi near a tlurd of a century 
adorned this bench, and that of the Supreme Court of the United States, 
the tomb has closed over forever. You will no longer listen to the 
tongue that so long and so ably vindicated here the jurisdiction and 
powers of the General Government ; and while, in the decision of private 
rights, he defended innocence with ardor, and relieved the oppressed by 
a most liberal exercise of equitable principles, and lost no fit occasion to 
expose injustice and punish fraud, his motives always had the good 
fortune to be respected, even by those who differed &om him in his 
judgments. 

It is a great consolation, when such men are removed from their 
elevated sphere on earth, that they have not lived in vain for the 
future, any more than the past, in respect to their fellow-men. The 
courtesy and blandness of manner which so strongly characterized 
him will long be remembered by most of us, as models for imitation. 

* At a meeting of the bar of the Circuit Court in New Hampshire, October 8th, 
1845, a series of resolutions was adopted, commendatory of the great worth of the 
Hon. Joseph Story, deceased, lately a judge of this court They were presented to 
the court at its opening, at which time this address was deliTered. 
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And his pure life, unspotted as the ermine of the justice he adminis- 
tered, — his unwearied toils in serving his country and profession, — 
have sown seeds which will long yield to both a rich harvest, and 
have met with their rewards from grateful millions, which will long 
encourage our youth, as well as those of more advanced age, to emulate 
his example. It is fortunate that the records of much of his yaiions 
labors will survive for the edification of us all. And painful to many 
as has been the death of one distinguished by so many excellences am 
so much usefulness, it is a source of gratitude that his efforts were 
spared to the world so long, and till he accomplished so much ; and 
that the firuits of them can never die, while the law endures as a science, 
and genius, industry, and ambition, nobly employed, are held in vene- 
ration among men. 
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civil oases only included in the constitution, 251 

encroachments of in England, 262 
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Admiralty jurisdiction of crimes tested by locality, 268 

Ad quod damnum, writ of in England, 276 
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Alien passengers, dissenting oinnion in case of, 106 

Alien laws of 1798, 114 

Ajpunent against attempt of jurors to change a law, 27 
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cited as to political questions, 77 

as to the juriadiction to recognise conflicting governments, 78 

as to governments de £»ctD, 79 
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Bad character of witnesses, what creates reasonable doubts from character of witnesses, 36 

Bank corporation, what legal powers belong to it, ^8 

Bank-bill, holders of, their ri^t to set off such billiagabst their notes, 53 
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Bank legialatlon of MiflsiMipid on this subjeot considered, 53^-64 

Benefit of clergy, bow connected with good ohanoter of pxifloner, 3t 

Body of the county, how affecting adnuralty jorisdictbn, 261 

Bridges over navigable waters, jurisdiction of admiralty orer, 307 

Burr's conspiracy, 98 

Buying and selling witUn the State ezdusiTely belongs to intomal trade of the State, 69 
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Capital punishment, right of petition for repeal of, 30 

severity ameliorated from former ages, 31 

Certainty of punishment the remedy for crime, 29 

Charge in case of WUder's Salamander Safe, 285 

bx case of Colt vb, Massachusetts Arms Company, ^7 
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to grand juries on the slavery question, 355 

to grand jury on the slave-trade, 401 

Charter, the contract of between the State and the bank considered, 65 

of State of Rhode Island considered, 70 
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Collision of powers, 137 

Collision, the merits of the parties weighed, 203 

rule in cases of, decision on, 205 

Colonial admiralty courts, their jurisdiction, 180 

Colonial admiralty courts, 187 

Colt t». Massachusetts Arms Company, charge as to, 297 

Combinations, separate charges as to, in Colt's case, 301 
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domestic, a reserved power of the States, 215 

does this act conflict with the United States powers as to, 215 

Conmiissioner of patents, his duty as to extensions, 308 

his duties as to surrender, 314 

Commissioner who issues warrants is proper person to admit bail, 353 

Common carriers, liability in case of fire, 159 

liability of for a tort when guilty of culpable neglect, 161 

their liability connected with slave-trade, 409 
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none to give jurisdiction to United States courts, 228 

may be resorted to for analogies and definitions, where jurisdiction is eonferred, . 228 

not in force by any clause of the constitution, 235 

Compensation for private property taken for public uses, 276 

Concurrent power of taxation in States and General Government, 120 

Concurrent rights in harbors, 123 

Concurrent powers as to migration of passengers, Ac., 126 

reserved to the States under the constitution, 138 

Concurrent jurisdiction of States when Congress is silent, 224 

of State courts on some subjects, 270 

Conflict of judicial power. State and national, charge to grand jury, 2 
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Gonsdenoe, tenderness of, dnty when it exists, 23 
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Constitution, how does it affect this statute of Massachusetts, 119 
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Improvement on old patent gives no right to use the original, 297 

cannot be used without original, 319 

Inferences from facts proved an important element, 39 

value of to be tested by credible experience, 39 

of malice, 39 

of responsibility of an oath on the individual, 39 

general, may be obviated by &ots shown in defence, 40 

Tnfl w moe of politics or religion on jurors deprecated, 21 

Infringement of patent must be shown, 300 
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^ifringement, charge M to in oaqe of CoU*s patent, B8t 

Xigadi<nonB laws, Sapreme Court hare np power to nnUify as noh, 61 

Xnaanity, argument as to "^ Corey's c^is^, , « . • ST4 

XaaolTent laws considered as afeoting tUe obUgation of QoniKaoti» 61 

iheir effect on past contracts, ,,.,»..«. SS 

Instance side of courts of admiraltj, 181 

Insurrection act of Ireland, 1796, enacts inartial law, S4 

Insurrection^ previous! j lu>w suppressed, in the StaAes, 94 

Intemperate legislation n^t to be. discussed, 6& 

Intent must be ooupled.by acts in yiojation of statute, . • 407 

Intent to do wrongs not a neoeaisary ingredient in tort^ 1€4 

Intention must be criminal, ...,., 40 

Interdicted articles in oommerpe of States considered, €7 

Internal trade of State is within jurisdiction of States, 59 

duties on spirits by Congress, 61 

commerce, right of State orer, 136 

and external regulations considered as distinct, ...•••«. 150 

commerce, proper boundaries of the clashing soyereighties in respect to, . . %19, %t% 

Interpretation of license laws according to ordinary justice, 65 

Inrasion did not exist in Mode Island at the time, 93 

Invention, date of is when the brilliant idea is flxi$t sttwik ont» not matojci^ o4 • . • 290 
reascniable diligence in following up to maturity, ^«......^.,.... M 

how fiekr permitted to antedate a potent, ...••«.«.«.••• 298 

datet>f'iBtbedateofthedisooTery of theprhidple, ....^......^ .30& 

datet>fColt's, history of, hi charge, 304 

J. 



Joinder of courts in libel considered, ., ^ 168 

Judge or jutymaddliftW, to be reprobated, ...^ 2S 

Judges; terms of, report to New Hampshire Conrention, ...••••« 415 

election of by the people proposed, , 417 

Judioial Offioers, dnty of to Execute what is the law, . SO 

are sworn to support even seyere laws, until changed, 80 

duty of as regards capital punishment, 30 

Jn^oial power, its limits in political disputes defhied, . . , 7S 

acts only under and after constitutions are made T4 

danger to public- liberty of intrasting to it p(^tioaldeoiBioii8, ... 74 

is coordinate with the Legislature, 74 

authorities as to its boundaries^ 76 

when it acts, , *....., W 

under court does not extend to controversies between the people as to the fivma- 

tion of their constitutions, «... 70 

Judicial cognisance, subjects to which it does not extend, 77 

Judicial power does not extend to the recognition of conflicting ffOTemments, . . . . 7^ 
Judicial courts cannot take cognisance of a foreign government not recogn^tedby Uie 

government within, whifdi the court sits, 79 

Judicial powers, whether usurped by Legislature in granting a new trial, 335 

Judicial power, what constitutional, belongs to Legi^ture df New Hampshire, .... 335 

Judicial powers, what are under New Hiunpshire constitution, 335 

Judiciary enforce rules which, people make, «..,.. 74 

power, the boundary line of described, ........«••«. 74 

act, section 34, apply only to civil cases, not to crimes, ••«..,..^«.... 272 
report on, to New iLunpuiire Constitutional Convention> • • « . « «^ . . • • . 415 

Juries m admiralty, when used, ..••., 239 

of six, report io New Hampshire Convention proposed* . 4^ 

in admiralty, when, 195 

Jurisdiction of States over harbors considered, . ............ <^ .... 123 

in admiralt^r over a contract of freight, ......,...,..••«..•• .156 

Jurisdiction, adoidralty, in colonies, 157 

in tort, : ^ . . 159 

Jnrisdictionof courts of admiralty in cases of marine tor^ « «.,... .168 

of circuit courts, how acquired, ,,.,•,..«.,.. 229 

as to contempts of court, has any been given by any act oC Coi^ress* •..«.. 231 

Jurors, duty of in regard to objectionable laws, ^ , •, «, . 18 

inflexibility of required ^ % 3A 

duty of to execute, not to alter, the code, •. k * k Vk 
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J1117, enoroadi on exeoatlve power when they MMwooifi to ezeMiM letdeaciy or ndtigsike, 28 

chuge to in patent omo of Adams v», Hammond, , 285 

J«itifieatton for refistanoe to ftigiUTe jlare aot oeoaidBred, Z59 

K. 
Kt«g of England, his aathorUj to tonfer fiufftial law pow«M I7 ohartec, 88 

L. 

Law and order considered, » 108 

Law, ordinary forms of rindioated, 104 

L«W8, fixed and uniform, the distingmshingtraito of on iafige States, 32 

of nations, right of aliens under, .. .118 

Legislation to be riewed fldrly, and not hyperoritloaUy, 44 

to be checked only when they use their own rights so as to impair the previous 

rights of others, ^ 45 

spedal, generally of donbtM validity, .' 60 

Loi^sUture of Jtfississippi reoofpise a negc4aaUe power as exbOng i^ . 6^ 

nu^ prohibit sales of certain kinds of property, when not ostqiped therefrom by its 

own contracts, , 60 

Libeose laws, opinion on. Supreme Coort, Janastry, 1847, 67 

real design of, .65 

their ol^eots and character considered, 65 

oodperato with general policy of government on the solijeot^ 65 

aun at no improper object, ....«< 66 

Libel in case, olgeotions to considered, 167 

Limited jurisdiction of Oirouit Oonrts as to Crimea, .,.,..... 225 

liqsorlawsof States do not purport to be fiscal measures, , 68 

eoasidered as taxes on imports, 68 

are diverse intuitu, « . 62 

are not constitutiona], as falling on persons not citixens of the Stato, 62 

Local authorities, their power over obstructions to navigation, 266 

Locality in torts ascertains judicial powers, 186 

American authorities aa to, . . .......... ..... 180 

Locality, test of admiralty jurisdiotiou over crimes, 268 

Lather t». Borden, Supreme Oourt, 1849, diseentix^ opinion ta, 70 

Luther, his conduct considered, 102 

Lazuries, sound policy to lessen consumption of, 60 

M. 

tfacBson's opinion on inviolability of contracts, 44 

Minority of A^eholders and adults for revision of charter of Stete of Rhode Ldand, . . 71 

MtaSorities, their powers and dangers, 76 

Minority opinion of court considered, 90 

lliikse, impUod in starving a child, 396 

Mania, as connected with drink, argument in Oorey*s case, 383 

Mvitime, does the addition of this word affact the grant of jurisdiction by the constita- 

iion, . V k t k . k . . . . •. V I b V . . 262 

Iteinetorta, history of jurisdiction in case of, . . v 170 

Martial law in Rhode Island, 70 

Martial law established^ v ^ . . w. . w. 72 

Martial law, ite oonstitutionaUty the only question, 79 

meaning of the Legislature by the words, 80 

how di&rent from the articles of war 82 

repudiation of it in Bngland, 88 

re^nacted in distriote of England, 84 

declared in United States on what occasion, 86 

by charter placed in the discretion of directing officer, 88 

•right to declare vested in Congress, 101 

HAtfdial, how far excusable for delay in returning a warrant, 362 

Massachusetts, does this act of interfere with fbrdgn commerce, .......... 215 

Matthew Hale, his course under Cromwell, . . ^ . . . •• ^ 78 

Mechanical equivalento in infringement, charge, 300 

Mercy, to what is it due, 28 

Merrill i». Shelbnme, opinion in case, 332 
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Method, patents are for maohinea whieh embodj, 304 

Michigan, oonstitution and admisiion of eited, 7$ 

Migration, restriction of powers of Oongreas as to, 1)S 

Military law, how distinct tnm martial law, 81 

Militia, their use to suppress insurrection, 96 

Minorities, their powers and dangers, . . 76 

Misdemeanors, whether punishable in admiralty at Bevolntion, 350 

Mississippi, its free narigation considered, 311 

act of in 1840, on transfers, Ac., 45 

Mistakes, how corrected, 35, S€ 

Moral fraud in extension of Colt*s patent, charge as to obligation, 308 

Murder, charge as to connected with ftigitiye dare law, 365 

argument in case of Corey, indicted for, 371 

case of Amos and Abby Fumald, argument of, 389 

by stanration, argument in case of, 393 

N. 

Naturalisation laws, their effect on this case, 113 

Navigable waters, what under United States laws, 360 

Negotiable paper, its general privilege when not restrained by statute, 50 

can be sued for use of endorsee, without a statute, 50 

New constitution of Rhode Island, proceedings under, 71 

New Jersey Steam Navigation Company tw. Merchants* Bank, 154 

New Bedford Bridge case, opinion in, . . . 307 

New Hampshire Constitutional Convention, report on judidary, 415 

New trials, on right of Legislature to grants • 333 

Norris tw. dtj of Boston, dissenting opinion in, .... 106 

Notarial seals, prima fede genuine, 406 

Notes, power to dispose of an incident to this (Planter's) Bank, 47 

Novelty in the use of plaister of Paris, how fer a patentable, 388 

0. 

Oath of parties to pleadings, proposed change of constitution, 419 

Objectionable laws, duty of jurors in regard to, 18 

Obligation of a contract, how impaired by this law, 53 

Obnoxious laws, the enforcing of, charge to grand jury, 24 

Obstruction to navigation, authorities as to redress for, 314 

Offence, has contempt of court been declared an by act of Congress, 231 

Offences against laws as to slave-trade, what are, 403 

Obstructions affisoting the collection of revenue, 267 

Offences, dangers of multiplying them, 32, 33 

On the proper evidence of what constitutes crime, charge to grand jury, 33 

On impairing the obligation of a contract under the constitution, 44 

Opinion, dissenting, in Luther v», Borden, Supreme Court, 1849, 70 

in Waring «f. Clarke, United States Supreme Court, 172 

Opinion in case of United States «f . New Bedford Bridge, 207 

in West River Bridge Company vt. Dix et al., 275 

on State right to condenm a franchise, 275 

in case of Merrill t». Shelbume, 332 

On the right of the Legislature to grant new trials, opinion delivered, 1818, Supreme 

Court of New Hampshire, 332 

Ordinance for the North-west Territory as to rivers, 211 

Ordinance of 1787, comments on to grand jury, 358 

Originality of patent, charge as to, 290 

OriginalityofWoodworth patent, charge as to, 316 

P. 

Passengers, alien tax upon, dissenting opinion, 106 

Passengers, foreign tax upon, constitutionality of, 107 

Passengers, tax on foreign, object of State in creating it, 108 

Passion, how fer allowed for, . . . ^ . ^ .. ^ 43 

Patent Salamander Safe, charge in case of, 385 

Patent, what prior public use for two years destroys a, . . 293 

Patent cases, rule of damages in, 396 
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PnAenl planing maohine of Wm. Woodworth, ohargo in oate of, 3H 

Patent, Colt's pistol, obarge in case of, 297 

Patents, when oonflioting, the more recent must give way, .....! 297 

clashing, prior overrides, ', , ', 300 

Patentable, things that produce new and valuable results are, ...;..! 1 !!! 287 

what things are, ....•, 287 

Patriotism in ti»e court-room, what, ! . . ! 20 

Papers, State right to exclude, 68 

Peace, time of, effect of martial law in, 84 

Pennsylvania insurrection, martial law not declared, 97 

People's rights are superior to Legislature and judiciary both, 74 

in maBng constitutions considered, 74 

People's right to make rules, judiciary to enforce them, 75 

Piracy, 13 

Plaoeof performance, the, of a contract the test of jurisdiction, 166 

Planter's Bonk w. Sharp, opinion in Supreme Court, 44 

Planter's Bank of Mississippi, the act to establish considered, 46 

Planter's Bank possesses on face of its charter a right to tranafer its notes, 47 

Pointsofdefendantin Woodworth'scase, andrulh^on, 320 

Police and health powers belong to the States, 63 

Police powers, right of State to exercise, 109 

defined, 110 

authorities on constitutionality of, Ill 

Political rights, struggle for, 72 

Political questions not within the jurisdiction of judiciary, 72 

belong to State and General Governments, not judioial, 73 

danger of leaving them to judicial constructions, 73 

Political wrongs, where redress is to be found for, 76 

Political questions, authorities as to, 77 

Political powers, their division should be regarded, ...•.,... 31,32 

Port of entry, is act making New Bedford a, violated, 265 

Porpoise, brig, evidence as to char^ of slave-trade, 407 

Possibility of innocence not the criterion, . 35 

Power to regulate commerce, how affected by this bridge, 265 

Power of State to exclude things is as great as that to exclude persons, 67 

Powers intrusted to General Government, 3 

Powers of independent States under national law, 67 

Preponderating evidence required in collision, 204 

Preservation <n peace, how for a justification, 43 

President of United States, interference of requested, 71 

his authority in case of insurrections, 92, 96 

Presumption of constitutional laws, till judiciary decide otherwise, 23 

Presumption of innocence to govern gramd jury till prima facie proof of guilt, .... 34 

Presumptions arising fh>m good character of prisoner, 37 

Pressure rollers of Woodworth, originality in, use of, 316 

Prigg's case dted, 68 

Principals in crime, who are, under United States laws, 364 

Printed books, description of invention in, must be beforo the disoovery of patentee, . 296 

description of invention in before the application for a patent is no bar, 296 

Prior invention must be substantially the same, 290 

Prior inventions to Colt's patent, charge as to, 303 

Priority of invention, date of invention when in reference to, 290 

Prior patent overrides subsequent one, when they clash, 299 

Private correspondence, 13 

Private vengeance, danger of, 24-5 

Probability of testimonv and law to be followed, 22 

Probabilities, not possibilities, the rule, 36 

Prohibition of sales by license laws entirely defensible, 66 

Prohibition of imports, which government has the ri^t to make a, 69 

Prohibition to States not implied because of a grant to Congress, 145 

Property in a State is derived from or protected by government, 275 

Prussia, treaty with not affected by the license law, 65 

Public necessities, rule of limitation as to taking property, 281 

Public purposes, right of State to property for, 276 

Public use beforo &a of patent, what is a, 293 

Public offices not to be considered as contracts, 283 

Public records, possession of, 71 

VOL. IL 37 
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Pablioation in printed book, meaning of pfttent aet as to, SM 

Punishment, necessity of, • 39 

danger of too great sererity of, . J9 

certainty of, W 

judges and jurors not responsible for, tt 

the character of the crime or the punishment, . . r 29 

Beasonable doubts should be removed before conviction, S3 

Reasonable doubts from contradictory eridenoe, 37 

Rebellion and treason, when minorities become liable to, 76 

Redress of people, is to be found at ballot-boxes legislatire and ezecutire, 76 

Regulation of commerce, this constitutional power considered, 130 

Regulations of foreign commerce, objection agiunst liquor laws considered, G2 

this power not exclusive in Congress, 63 

frequently requires concurrent action of States, 63 

circumstances in which it is exclusive, 63 

circumstances where it is not exclusive, 63 

Reissue of a patent when valid, 314 

Reissue of a patent, need not be in same language as before, 314 

Removal of foreign criminals, 115 

Rescue of prisoners, charge as to, 365 

Reserved rights of the States include powers to pass these laws, 66 

Reserved rights of Legislatures as to public charters, 329 

Reserved powers of the States are unaflfected by the constitution, 215 

Respondents' grounds of defence, 208 

Retrospective laws forbidden in New Hampshire, 341 

Revenue system, at times meant by Congress to rfiminifth imports, GO 

Revenue, collecUon of aSeoted by these obstructions, 267 

Revolution considered by popular majorities, 77 

Rule changed in England as to charter party, 156 

Ruling of court at trial of this case below, 72 

Ruling as to Hill's machine in Woodworth case, 322 

S. 

Sale, public for two years, prior to grant of a patent, 294 

Sale of spirits not prohibited by these laws, 58 

Seductive influences in jurors and judges, warning as to the, 26-7 

Self-defence justified, 43 

Self-preservation, how far justified, 43 

darkey, J., his dissenting opinion considered, 52 

Shays' insurrection, how suppressed, 96 

Slave, introduction (^ into Uie Union, laws as to, 114 

Slave acts. State laws to prevent her officers from executing, only apply to Uie official 

character of, 361 

Slave, one of African pilot's crew, liability of master of ship as to, 408 

Slave-trade, 14 

Slave-trade, charge to grand jury in relation to, 401 

testimony as to brig Porpoise recapitulated, 406 

history of legislation as to, 409 

liaJt>ility of common carriers as to, 409 

Slaves, their migration a concurrent power under constitution, 128 

Slavery, its history in United States, 357 

Slavery question, charge to the gruid jury on the, 355 

Smith vs. Turner, dissenting opinion in, 106 

Soldier, application of military hiw to, 82 

Sovereignty over navigable waters, where, 218 

Spirits, intention exhibited by Congress as to consumption of, 61 

internal duties on by Congress, 61 

State anthoriUes, their right to exercise martial law against their own oitisens doubted, 94 

State court of Rhode Island, their decision, 79 

State courts, their decision does not control as to meaning of State laws, when appealed 

from, 51 

their decision might more safely stand as to construction of the act, when the 
question is on the effect of that act, 51 
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State laws, none of them prohibit importations £tom abroad, 68 

of Massaohnsetts justify the oondacto£ defendants, 209 

may regulate within their reserved powers, 210 

State powers and State rights are to be upheld, when the objection to them is not clear, 57 
State powers, there must be sen actual collision with powers of the C^neral GoTemment, 

in order to justify judicial interference, 57-8 

with reference to regulations of foreign commerce, 63 

States, power of to legislate when Congress is silent, 224 

State rights on this subject condusire, as no grant of it to General GoTcmment, ... 66 

State rights, cases where reserved rights are commonly executed, 67 

in exercising undoubted ones, slight interferences not material, 66 

connected with admiralty considered and enumerated, 66 

to exclude paupers, 68 

to decide who shall compose its population, 68 

how far can they prohibit imports, 69 

to exercise police powers, 109 

as to exclusion of emigrants, 112 

as to exclusion of emigrants sustained by Congress, . . . 113 

over passengers, their extent, . . 1^4 

exist except where prohibited by terms of constitution, ...... ^ ... . 138-9 

over rivers within her boundaries, 212 

Statute of Bichard II., whether of force in the colonies, 194 

State tax on articles entering into foreign commerce, 117 

Statement of case, Luther v*. Borden, 70 

Starvation, argument in case of Fumalds for causing death by, 392 

Steamboat Lexington, the case of the, commonly so called 154 

Substantial similarities to Colt's of C<x)lidge gun, charge as to, 304 

Substantially, use of word in sense of patent law, 290 

Supreme Court, its duty not to interfere with State rights, 69 

Supremacy of civil laws considered, 89 

Surrender of a patent, law as to, 314 

T. 

Tax, none is proposed by the State to be levied on the foreign importer, 58 

right of State to impose a on passengers, 116 

Tennessee, constitution and admission of cited, 75 

The maxim, ** Ten guilty men should escape before one innocent man should suffer," 

considered and explained, 36 

Tide-water as a rule of jurisdiction considered, 198 

Tide-waters, what are so held, 199 

Tide-water in the Mississippi, whether it exists, 200 

Tide-water, jurisdiction in rivers connected with, 201 

Transit duties questionable, 67 

Treason, indictment of Governor Dorr for, 72 

Treaty stipulations considered, 150 

Treaty, does any such make this offence a crime, 236 

Treaties, how fiu* obligatory as supreme law of the land, 236 

Trial by jury, 360 

Trial by jury in admiralty created in Henry VIII., 239 

Tort, admiralty jurisdiction in cases of, 158 

marine centered, 166 

U. 

Use or sale in public must be before the application, 296 

Utility, in a patent how far required, 289 

Utility of Colt's fire-arms considered, 301 

V. 

Validity of old charter, a political question only, 72 

political opinions on this referred to, 72 

Vested rights, how disturbed by grant of new trial by Legislature, 342 

Vindication of State rights to tax foreigu passengers, 153 
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WallE, Governor, his case referred to, S2 

War, artiolea of by Qeneral Goremment, 81 

deolaration of power of Oongresa aato, w 90 

declAration of, State no right to make soeh, 99 

deolaration of under old articles of confederatioa, 91 

what rights of are self-existent, 101 

Waring v*. Clarke, United States Supreme Goart, dissenting opinion, 173 

Supreme Court, decision does not apply to crimes, 256 

Washington, George, his action, 9H 

Weight of evidence, how ascertained, 43 

West River Bridge Company vm, Dix et al., January, 1848, opinion, 275 

West River Bridge, its charter considered as a contract, 278 

Whiskey, internal duties on by Congress, 61 

Woodworthvt. Edwards, charge to jury in case of, 311 

Woodworth patent, the issues on the case recited, 312 
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